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(

STATEMENT OF JURISDICTION
Appellate jurisdiction over this case is rested in the Utah Court of Appeals pursuant to
§78-2a-3(2)(j), Utah Code Annotated.
STATEMENT OF THE ISSUES
ISSUE I.

WAS THE TRIAL COURT CORRECT IN GRANTING THE CITY
SUMMARY JUDGEMENT ON ITS COLLECTION CLAIM ON THE
BASIS THAT FOY HAD FAILED TO EXHAUST HER
ADMINISTRATIVE REMEDIES?

Standard of review: Summary judgment is warranted when there is no genuine issue
as to any material fact and the moving party is entitled to judgment as a matter of law. The
appellate court reviews a grant of summary judgment for correctness, giving no deference to
the trial court's legal determinations. Shattuck-Owen v. Snowbird Corporation, 2000 UT 94
If 9, 16 P.3d 555, 558 (Utah 2000).
ISSUE II.

WAS THE TRIAL COURT CORRECT WHEN IT GRANTED
SUMMARY JUDGMENT TO THE CITY AND DISMISSED FOY'S
CLAIM THAT THE CITY'S ACE PROGRAM WAS PREEMPTED BY
STATE LAW?

Standard of review: Summary judgment is warranted when there is no genuine issue
as to any material fact and the moving party is entitled to judgment as a matter of law. The
appellate court reviews a grant of summary judgment for correctness, giving no deference to
the trial court's legal determinations. Shattuck-Owen v. Snowbird Corporation, 2000 UT 94
\ 9, 16 P.3d 555, 558 (Utah 2000).
ISSUE III.

WAS THE TRIAL COURT CORRECT WHEN IT GRANTED
SUMMARY JUDGMENT TO THE CITY AND DISMISSED FOY'S
COUNTERCLAIM FOR A WRONGFUL LIEN?
1
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Standard of review: Summary judgment is warranted when there is no genuine issue
as to any material fact and the moving party is entitled to judgment as a matter of law. The
appellate court reviews a grant of summary judgment for correctness, giving no deference to
the trial court's legal determinations. Shattuck-Owen v. Snowbird Corporation, 2000 UT 94
f 9, 16 P.3d 555, 558 (Utah 2000).

;

,

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, AND RULES
Determinative statutes of central importance to the case are included here in their
entirety. Other statutes cited herein are reproduced in the Addendum.
Utah Code Ann. 10-11-1. Abatement of weeds, garbage, refuse, and unsightly objects.
A municipal legislative body may designate, and regulate the abatement of, injurious and
noxious weeds, garbage, refuse, or any unsightly or deleterious objects or structures, and may
appoint a municipal inspector for the purpose of carrying out the provisions of this chapter.
Amended by Chapter 292, 2003 General Session
West Valley City Municipal Code, Section 10-1-201 SERVICE OF NOTICES.
(a) Whenever service is required to be given under this Title for enforcement purposes, the
document shall be served by any of the following methods, unless different provisions are
otherwise specifically stated to apply:
(1) Personal Service;
(2) Regular mail, posted prepaid, to the last known address of the owner(s) or
l

other responsible person(s);
2
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(3)

Posting the notice conspicuously on or in front of the property. The form of
the posted notice shall be approved by the Director or his or her designee;

(4)

Published in a newspaper of general circulation.

(b) Service by regular mail in the manner described above shall be deemed served on the
fourth day after the date of mailing.
(c) The failure of any person with an interest in the property to actually receive any notice
served in accordance with this section shall not affect the validity of any proceedings taken
under this Title.
(Ord. No. 97-57, Enacted, 09/09/97)
West Valley City Municipal Code, Section 10-2-103 REQUESTING HEARING,
The Responsible Person has the right to request an Administrative Hearing. The
request must be in writing and must be filed within 10 days from the date of service of the
Notice of Violation. Failure to request a hearing as provided shall constitute a waiver of the
right to a hearing.
(Ord. No. 97-57, Enacted, 09/09/97)
West

Valley

City

Municipal

Code,

Section

10-2-503

REQUEST

FOR

ADMINISTRATIVE CODE ENFORCEMENT HEARING.
(a)

A person served with one of the following documents or notices has the right
to request an Administrative Code Enforcement Hearing if the request if filed
within ten (10) calendar days from the date of service of one of the following
notices:
3
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(1

Notice of Violation;

(2

Notice of Itemized Bill for Costs;

(3

An Administrative Citation;

(4

Notice of Emergency Abatement;

(5

Notice Deeming Dog Vicious

(6

Notice of Revocation of Dog License;

(7

Notice Revoking Kennel Permit; or

(8

Notice of Revocation of Right to Possess Animals

West Valley City Municipal Code, Section 10-2-601 APPEAL OF ADMINISTRATIVE
CODE ENFORCEMENT HEARING DECISION.
(a) Any person adversely affected by any decision made in the exercise of the provisions
of this chapter may file a petition for review of the decision or order with the district court
within 30 days after the decision is rendered.
(b) No person may challenge in district court an Administrative Code Enforcement
Hearing Officer's decision until that person has exhausted his administrative remedies.
(c) The courts shall:

f

•'*-.•

-

(1) presume that the Administrative Code Enforcement Hearing Officer's decision
and orders are valid;
i

4
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(2) review the record to determine whether or not the decision was arbitrary,
capricious, or illegal.
(Ord. No. 97-57, Enacted, 09/09/97)
West Valley City Municipal Code, Section 10-3-103 PROCEDURES FOR
RECORDATION.
(1) Once the Director has issued a notice of violation to a responsible person, and the
property remains in violation after the deadline established in the notice of violation,
and no request for an administrative hearing has been filed, the Director shall record a
notice of violation with the Recorder's Office of Salt Lake County.
(2) If an administrative hearing is held, and an order is issued in the City's favor, the
Director shall record the administrative code enforcement order with the Recorder's
Office of Salt Lake County.
(3) The recordation shall include the name of the property owner, the parcel number, the
legal description of the parcel, and a copy of the notice of violation or order.
(4) The recordation does not encumber the property, but merely places future interested
parties on notice of any continuing violation found upon the property.
(Ord. No. 97-57, Enacted, 09/09/97)
STATEMENT OF THE CASE
West Valley City accepts Teresa Foy's Statement of the Case, with the exception of
the Statement of the Facts, which is set forth below.
5
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STATEMENT OF THE FACTS
On October 14, 1997, West Valley City mailed a "Notice of Violation" to Teresa Foy,
informing her that there were violations of West Valley City Municipal Code on
property located at 3247 West 3650 South and providing her with instructions for
requesting an administrative hearing in the City's Administrative Code Enforcement
("ACE") program. (Record pages 5-7)
On October 14, 1997, Foy was the owner of a parcel of property located at 3247 West
Lancer Way and also one of two officers and stockholders (with her husband) in
Lancer Incorporated, which owned the adjacent property. (Foy deposition, record
pages 578-579).
Foy testified under oath that she received the "Notice of Violation" described in
paragraph 1 above. (Foy deposition, record page 580).
Foy testified that she did not contact West Valley City regarding the "Notice of
Violation." Rather, she contacted her husband, who lived on the subject property, and
told him that, "I said this needs to be taken care of." (Foy deposition, record page
580).
Foy further testified that she had no knowledge of what action her husband may or
may not have taken. (Foy deposition, record page 580).
On October 29, 1997, West Valley City received an unsigned letter from "Renter K.
Cooper" requesting an administrative hearing on the Notice of Violation (the "Cooper
Letter"). (Record page 84; record page 156). The letter was dated October 25, 1997,
6
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and was mailed on October 27, 1997. (Decker affidavit, record page 92).
Sometime following November 6, 1997, West Valley City received a second request
for an administrative hearing. This request was also unsigned and was purported to
be sent by the "Husband of Property Owner Teresa Foy" (the "Husband Letter").
(Record page 92; record page 54).
On December 3, 1997, an Administrative Hearing Officer, Lohra Miller, issued an
"Administrative Code Enforcement Motion and Order to Enter and Abate." This
Order authorized West Valley City to enter the property if necessary in order to bring
the property into compliance with City ordinances. It also ordered Foy to pay $ 150.00
per day in administrative fines from October 30,1997 through the date of abatement.
This order was issued ex parte. (Record pages 47-50).
On December 16,1997, West Valley City issued a "Notice of Compliance" indicating
that the property had been inspected and was now in compliance with City ordinances.
(Record page 32).
On February 16, 1999, West Valley City recorded a "Certificate of Noncompliance"
in the Salt Lake County Recorder's office. This "Certificate of Noncompliance"
indicated that there were violations of the Municipal Code present on the property on
January 4, 1999. (Record pages 173-178).
On May 1, 2000, the trial court judge remanded the case to the West Valley City
Administrative Law Judge for the determination of certain factual issues relating to
the case. (Record page 415).
7
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12.

West Valley City Administrative Law Judge L. Zane Gill issued his Memorandum
Decision on the remand hearing on October 30, 2000. (Record pages 505-511).

13.

On April 6, 2000, the trial court granted West Valley City's Motion for Summary
Judgment and dismissed Foy's claims of wrongful lien and that the City's ACE
program was preempted by State law. (Record pages 406-409).

14.

Following oral argument, on March 11, 2003, the trial court issued its memorandum
decision granting summary judgment to West Valley City on it's collection claim.
(Record pages 714-716).

;

SUMMARY OF THE ARGUMENTS
h

THE TRIAL COURT CORRECTLY RULED THAT, BASED UPON THE
UNDISPUTED FACTS, FOY FAILED TO REQUEST A HEARING OR AN
APPEAL AND, THEREFORE, FAILED TO EXHAUST HER
ADMINISTRATIVE REMEDIES.
The record contains undisputed facts upon which the trial court correctly based its

decision that West Valley City was entitled to summary judgment as a matter of law. Foy
admitted that she did not personally make a request for hearing or otherwise contact West
Valley City upon receipt of the "Notice of Violation." Foy's supposed "agents" did not have
actual or apparent authority to act on her behalf. Also, there was no request for administrative
hearing filed within the required time limit. Therefore, the trial court was correct when it
determined that Foy had failed to request an administrative hearing in accordance with the
provisions of the City's ACE ordinances. It is also undisputed that she failed to file any
appeal in district court. Because Foy failed to exhaust her administrative remedies, she

8
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I

cannot now have the administrative decisions reviewed by the district court. The trial court's
Memorandum Decision in this case is correct in all respects and the summary judgment
decision in favor of West Valley City should be upheld.
IL

THE ADMINISTRATIVE CODE ENFORCEMENT ("ACE") ORDINANCE IS
A VALID, CONSTITUTIONAL, EXERCISE OF THE CITY'S POWERS AND
NOT IN CONFLICT WITH STATE STATUTES.
Municipal ordinances carry with them a strong presumption of validity. Murray City

v. Hall, 663 P.2d 1314, 1318 (Utah, 1983). Courts reviewing a city's exercise of legislative
discretion give deference to the city unless it has acted outside its statutory authority or its
actions are arbitrary and capricious. Walker v. Brigham City, 856 P.2d 347,349 (Utah 1993).
Foy incorrectly identifies §10-11-1, et seq. Utah Code Annotated, as preempting the City's
ACE ordinances. However, § 10-11 -1, et. seq. is a permissive statute which authorizes cities
to take action for control of weeds and other "unsightly or deleterious" conditions on
property and provides means for abatement, imposition of costs, and collection of costs. The
ACE provisions are consistent and not in conflict with § 10-11-1, et seq. They merely
provide an alternative means of accomplishing the same result, which is abatement of the
conditions specified in the statute and violations of other City ordinances. As a matter of
law, the ACE ordinance is not invalid as an intrusion into an area preempted by State law.
III.

THE RECORDED "CERTIFICATE OF NON-COMPLIANCE" AND
"NOTICE OF VIOLATION" ARE NOT LIENS SUBJECT TO THE
WRONGFUL LIEN ACT, THE CITY WAS CORRECTLY GRANTED
SUMMARY JUDGMENT ON FOY'S WRONGFUL LIEN CLAIM.

9
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The "Certificate of Noncompliance" and "Notice of Violation" do not constitute a lien
against the Foy property. The West Valley City Municipal Code expressly states that the
recorded documents do not encumber the property, but merely provide notice of possibly
ongoing ordinance violations. West Valley City Municipal Code § 10-3-103. Moreover, the
documents themselves fail to identify any property interest amounting to a lien or other
encumbrance. The documents and their recording also fail to meet the statutory requirements
for a wrongful lien. By statutory definition, a "wrongful lien" "means any document that
purports to create a lien or encumbrance on an owner's interest in certain real property.
Utah Code Ann. § 38-9-1(6). The recorded documents do not purport to create a lien or
encumbrance on Foy's property.
DETAIL OF THE ARGUMENTS
I.

THE TRIAL COURT CORRECTLY RULED THAT, BASED UPON THE
UNDISPUTED FACTS, FOY FAILED TO REQUEST A HEARING OR AN
APPEAL AND, THEREFORE, FAILED TO EXHAUST HER
ADMINISTRATIVE REMEDIES.
This is a very simple case that has become more complicated as it made its way

through the trial court.

In a nutshell, the City has enacted an Administrative Code

Enforcement ("ACE") ordinance which provides for abatement of certain ordinance
violations. The ACE ordinance also provides for an administrative hearing process and
imposes fines for failure to comply. On October 14, 1997, the City provided Foy with a
Notice of Violation regarding six ordinance violations on property in which she had a legal
interest. (Record pages 5-7). Each violation carried a $25 per day fine if not abated by
10
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October 30,1997. Foy failed to abate the violations for a period of time and was charged the
sum of $6,995 in fines and fees pursuant to the terms of the ordinance. She also failed to
respond and request a hearing or an appeal within the statutory times. Foy failed to pay the
fine and this action was instituted to collect the sum owed to West Valley City. The trial
court managed to cut through Foy's attempt to turn this collection case into an appeal of the
administrative decision by examining the core undisputed facts set forth above and correctly
determining that Foy failed to exhaust her administrative remedies in this case. The trial
court's judgment for West Valley City should be upheld.
A.

Neither Cooper nor Decker had authority to file a hearing request for Foy.

Foy's arguments in this case are centered around her contention that she requested a
hearing, through an agent, and that West Valley City failed to provide her with one. This
argument fails because Foy's supposed agents did not have apparent or actual authority to act
on her behalf.
First, Foy argues that the "K. Cooper" letter which was received by West Valley City
on October 29,1997, was her written request for a hearing. This argument is based upon the
notion that "K. Cooper" ("Cooper") and her husband Mr. Decker ("Decker") had apparent
authority to act on her behalf. She argues that the letter meets the requirements of the
ordinance, refers to the violation by its case number, and refers to the owner being in
southeastern Utah (Foy was in Blanding at the time). She believes that based upon the text of
the "Cooper Letter" it should have been apparent to West Valley City that Cooper was acting
on her behalf and that the City should have scheduled an administrative hearing in her case.
11
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Instead, West Valley City concluded that the letter was not a response from Foy and did not
schedule a hearing on Foy's case. Foy's argument on this point is completely contrary to well
established Utah law.

4

There are many cases in Utah which establish the rules for determining whether or not
a purported agent has apparent authority to act for another. The rule is simple. The
indication that there is an agency relationship must come from interaction between the
principal and the third party, not from the actions of the supposed agent. A finding of
apparent authority requires that the acts or conduct of the principal (Foy) create an
appearance which causes a third party (West Valley City) to reasonably believe that a second
party (K. Cooper or Decker) has the authority to act on the principal's (Foy's) behalf Diston
v. EnviroPak Medical Products, Inc., 893 P.2d 1071, 1076 (Utah App. 1995). The Utah
Supreme Court has stated that: "Nor is the authority of the agent "apparent" merely because it
looks so to the person with whom he deals. It is the principal who must cause third parties to
believe that the agent is clothed with apparent authority." Zions First National Bank v. Clark
Clinic Corp., 762 P.2d 1090, 1095 (Utah 1988). The Utah Supreme Court has also stated "It
is well settled law that the apparent or ostensible authority of an agent can be inferred only
from the acts and conduct of the principal." City Electric v. Dean Evans Chrysler-Plymouth,
672 P.2d 89, 90 (Utah 1983).
In this case, there is absolutely no doubt that Cooper and/or Decker did not have
apparent authority to act on Foy's behalf. As set forth above, the only way they could be
clothed with apparent authority is through the actions of Foy herself. Foy's actions and
12
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

conduct must reasonably convince West Valley City that the apparent authority existed. The
undisputed facts in this case indicate that Foy took no such action. Foy testified in her
deposition that she received the "Notice of Compliance," but that she did not contact the
City. (Foy deposition, record page 580). Since she made no contact with West Valley City
prior to the receipt of either the Cooper Letter or the Husband Letter, there is no way that she
could have implied to the City through her actions or conduct that Cooper or Decker were
acting on her behalf. Foy's argument that either Cooper or Decker had apparent authority
fails as a matter of law.
Any argument that either Cooper or Decker had actual authority to act for Foy is also
flawed. As the trial court found, there is no evidence in the record whatsoever that Foy made
Cooper her agent. There is not even any evidence that she even knew who Cooper was. As
to Decker, Cooper did provide the City with written notice on November 24, 1997, that
Decker was her agent and had the authority to act on her behalf. (Record page 584).
However, even if this authority was determined to relate back to the time of the Husband
Letter, and the Husband Letter is assumed to come from Decker, the argument still fails. It is
undisputed that the Husband Letter was not even mailed until November 6, 1997, well after
the 10-day time limit for requesting an administrative hearing. (Decker affidavit, record page
92). This argument also fails as a matter of law.
B.

No hearing request was filed within the legal time limits.

Even if one assumes that either Cooper or Decker had authority to act for Foy, an
alternative reason for concluding that Foy did not request a hearing is found in the
13
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Administrative Code Enforcement ("ACE") ordinances themselves. According to the clear
language of both the ordinances and the "Notice of Violation," and based upon the
undisputed facts of this case, both the Cooper Letter and the Husband Letter were received
by the City after the deadline for requesting an administrative hearing.2 The pertinent dates
are as follows:
1.

The "Notice of Violation" is dated October 14, 1997, and the trial court found
October 14th to be the mailing date of the Notice. (Record pages 5-7; 714-716).

2.

The notation on the top of the "Cooper Letter" provides undisputed evidence that it
was received by West Valley City on October 29, 1997. (Record pages 84, 156).
(Decker testified that the "Cooper Letter" was mailed on October 27th.) (Record page
.:, 92).

3.

.

3 ..

,., .

t

. rKi

•

The deposition testimony of Decker provides undisputed evidence that he did not mail
the "Husband Letter" until November 6, 1997. (Record page 92).
There are several sections of the ACE ordinance and the instructions with the "Notice

of Violation" that must be considered in determining the last filing date for a hearing request.
These provisions are:

2. For an unknown reason, both Foy's counsel and the City's counsel below adopted
October 30, 1997 as the due date for the request for hearing. This was most likely because
the "Notice of Violation" identified October 30th as the date by which the violations must
be abated and a "Notice of Compliance" obtained. By the clear terms of both the
ordinances and the instructions included with the Notice of Violation, October 30th is not
the correct date.
14
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1.

§10-2403 West Valley Municipal Code, "Requesting Hearing," states that, "The
Responsible Person has the right to request an Administrative Hearing. The request
must be in writing and must be filed within ten days from the date of service of the
Notice of Violation. Failure to request a hearing as provided shall constitute a waiver
of the right to a hearing."

2.

§10-1-201, West Valley City Municipal Code, "Service of Notices" states:
"(a)

Whenever a notice is required to be given under this Title for enforcement

purposes, the notice shall be served by any of the following methods, unless different
provisions are otherwise specifically stated to apply:
(2)

Regular mail, postage prepaid, to the last known address of the
owner(s) or other responsible person(s).

(b)

Service by regular mail in the manner described above shall be deemed served
on the fourth day after the date of the mailing."

3.

§10-2-503 West Valley City Code, "Request for Administrative Code Enforcement
Hearing" states:
"(1) A person served with one of the following documents or notices has the right to
request an administrative code enforcement hearing, if the request is filed within ten
calendar days from the date of service of one of the following notices:
(a)

4.

Notice of violation;

The third page of the instructions of the "Notice of Violation" states, "You must file a
written request for hearing within 10 days from the date the notice of violation was
15
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issued. If the notice was mailed, the request for hearing must be made within 13 days
of the mailing date."
5,

The third page of the "Notice of Violation" states in large, bold letters:
***FaiIure to file a written request for a hearing within
10 days waives your right to a hearing.***
With the foregoing dates and provisions in mind, the calculation of the due date is

relatively simple. The "Notice of Violation" was mailed on October 14,1997. According to
the service rules of § 10-1-201 of the ACE ordinance, service then becomes complete on the
fourth day after mailing, which is October 18th in this case (not counting the day of mailing,
October 14th). From the date of service, a request for hearing must be filed within calendar
10 days. Counting ten days after the 18th of October (without counting the 18th) puts the last
day for filing a request for hearing as October 28, 1997.
The undisputed evidence is that the "Cooper Letter' was received by West Valley City
on October 29, 1997, one day after the deadline. (Record pages 84, 156). Likewise, the
"Husband Letter" was received by the City sometime after it was mailed on November 6,
1997, which is a least a week past the deadline. (Record page 92) The ACE program
administrator, Candace Gleed, also testified in her deposition that the request was received
past the ten-day deadline. (Record page 84).
C.

Foy failed to appeal.

The final blow to Foy's position is the undisputed fact that she failed to file any appeal
in this case. Section 10-2-601, West Valley City Municipal Code, provides that, "Any person
16
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

adversely affected by any decision made in the exercise of the provisions of this Chapter may
file a petition for review of the decision or order with the district court within 30 days after
the decision is rendered." Foy had an opportunity to appeal either the decision to not accept
the "Cooper Letter" or "Husband Letter" as legitimate hearing requests, or to appeal the
abatement order issued by hearing officer Lohra Miller. (Record pages 47-50). Foy failed to
take advantage of this remedy.
D.

Foy cannot contest the validity of the administrative decision.

Because Foy failed to request an administrative hearing or to file an appeal in district
court, she is estopped from contesting the validity of the administrative decision or the
amount of the fine. The trial court correctly held that she failed to exhaust her administrative
remedies.
The well-settled law in Utah is that Utah courts may not exercise subject matter
jurisdiction over a claim if a statute or ordinance requires exhaustion of remedies and the
party failed to pursue the remedies that were available. Horn v. Utah Dept. of Public Safety,
962 P.2d 95,99 (Utah App. 1998). See also, Nebeker v. Utah State Tax Comm % 201 UT 74,
% 14, 34 P.3d 180, 184 (Utah 2001) ("As a general rule, 'parties must exhaust applicable
administrative remedies as a prerequisite to seeking judicial review'").
In this case, §10-2-601, West Valley City Municipal Code, specifically requires
exhaustion of administrative remedies prior to review by the district court. Paragraph (2) of
§10-2-601 states "No person may challenge in district court an administrative code
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enforcement hearing officer's decision until that person has exhausted his or her
administrative remedies."
Although Foy made a valiant effort in the district court to turn this case into a general
appeal of the underlying case against her, the trial court judge wisely limited his review to the
validity of the City's collection claim. The details of the administrative case against Foy
such as the actual location of violations and whether or not she was a Responsible Person as
defined in the ordinance were determined in the Orders and Decisions of hearing officers
Miller and Gill. The trial court correctly determined that it should not disturb those findings
because Foy failed to exhaust her administrative remedies.
Based on the foregoing, it is clear that the trial court was correct when it determined
that Foy had failed to request an administrative hearing in accordance with the provisions of
the West Valley City ordinances. It is also undisputed that Foy failed to file any appeal in
district court. Because Foy failed to exhaust her administrative remedies, she cannot now
have the administrative decisions reviewed by the district court.

The trial court's

Memorandum Decision in this case is correct in all respects and the summary judgment
decision in favor of the City should be upheld.
II.

THE ADMINISTRATIVE CODE ENFORCEMENT ("ACE") ORDINANCE IS
A VALID, CONSTITUTIONAL, EXERCISE OF THE CITY'S POWERS AND
NOT IN CONFLICT WITH STATE STATUTES.
Foy makes allegations that the ACE ordinance is in conflict with or preempted by

State statutes. She is unable, however, to establish the truth of these allegations.
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Municipal ordinances carry with them a strong presumption of validity. Murray City
v. Hall, 663 P.2d 1314, 1318 (Utah 1983) (Ordinances "should not be declared
unconstitutional if there is any reasonable basis upon which they can be found to come within
the constitutional framework"). Courts reviewing a city's exercise of legislative discretion
give deference to the city unless it has acted outside its statutory authority or its actions are
arbitrary and capricious. Walker v. Brigham City, 856 P.2d 347, 349 (Utah 1993). In
addition to the presumption of validity, the ACE provisions also carry the approval of the
Utah Court of Appeals. In West Valley City v. Roberts, 1999 UT App 358, 993 P.2d 252
(Utah App. 1999), the Court of Appeals, examining a challenge to the ACE program
enforcement of a building code violation, noted that the general welfare powers granted by
the legislature to cities included "a city's power to use administrative hearing procedures to
enforce local ordinances." Roberts\9.
In its Declaration of Purpose, the ACE ordinance sets forth the findings of the City
Council, including the finding that "Code enforcement is vital to the protection of the
public's health, safety, and quality of life." West Valley City Municipal Code § 10-1-102. As
noted in Roberts, the Utah Legislature has delegated to municipalities the authority to enact
ordinances pursuant to a general welfare and police power. Utah Code Ann. § 10-8-84.
"When the State has granted general welfare power to local governments, those governments
have independent authority apart from, and in addition to, specific grants of authority to pass
ordinances which are reasonably and appropriately related to the objectives of that power,
i.e., providing for the public safety, health, morals, and welfare." State v. Hutchinson, 624
19

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

P.2d 1116, 1126 (Utah 1980). "A general welfare or similar clause, granting extremely broad
power to a municipal corporation, is liberally construed to accord to a municipality wide
discretion in the exercise of the police power." Id. at 1125 (citation omitted). There is no
question that West Valley City's enactment of the ACE provisions fall within its legislatively
granted powers.

f

•

Foy identifies Utah Code Ann. § 10-11-1, et. seq.. as a statutory provision which she
alleges preempts the ACE provisions. Her arguments are not correct. § 10-11-1, et. seq. is a
permissive statute which authorizes cities to take action for control of weeds and other
"unsightly or deleterious" conditions on property and provides means for abatement,
imposition of costs, and collection of costs.

<

M

The city commissioners of cities of the first and second class
and the city councils of the cities of the third class, and the
board of trustees of towns, may designate, and regulate the
abatement of, injurious and noxious weeds, garbage, refuse or
any unsightly or deleterious objects or structures, and may
appoint a city inspector for the purpose of carrying out the
provisions of this chapter.

Utah Code Ann. § 10-11-1. Although these statutes permit cities to deal with these
problems, it does not restrict them from taking other actions to accomplish the same thing.
The City, as spelled out in Hutchinson, has broad general welfare and police powers which it
may exercise on behalf of its citizenry. Hutchinson at 1125. There is no indication from the
statutory language in § 10-11-1, et seq. that the legislature intended to preempt the field of
nuisance abatement, making the ACE provisions or any other municipal ordinances invalid.
"[A]n ordinance is invalid if it intrudes into an area which the Legislature has preempted by
20
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comprehensive legislation intended to blanket a particular field." Hutchinson at 1121. See
also Redwood Gym v. Salt Lake County Commission, 624 P.2d 1138, 1144 (Utah 1981)
("[Ljocal governments may legislate by ordinance in areas previously dealt with by state
legislation provided the ordinance in no way conflicts with existing state law.") Where the
language and operation of the statute provide no evidence of preemptive intent, there is no
preemption. Price Development Co., L.P. v. Orem City, 995 P.2d 1237 (Utah 2000). There
is simply no evidence of legislative intent to preempt this field.
It is important to recognize that the ACE provisions do not deal directly with
substantive law as to what constitutes a violation of City ordinances. They are simply an
alternative procedural remedy for enforcement of other City ordinances.

The ACE

provisions are consistent and not in conflict with § 10-11-1, et seq. They merely provide an
alternative means of accomplishing the same result, which is abatement of the conditions
specified in the statute and violations of other City ordinances. As a matter of law, the ACE
ordinance is not invalid as an intrusion into an area preempted by State law. The trial court
was correct in granting summary judgment to the City on this issue. (Record pages 406-409).
III.

THE RECORDED "CERTIFICATE OF NON-COMPLIANCE" AND
"NOTICE OF VIOLATION" ARE NOT LIENS SUBJECT TO THE
WRONGFUL LIEN ACT, THE CITY WAS CORRECTLY GRANTED
SUMMARY JUDGMENT ON FOY'S WRONGFUL LIEN CLAIM.
Foy's Counterclaim argument that the recorded documents3 constitute a wrongful lien

begins with the unsupported assumption that the "Certificate of Noncompliance" and "Notice

3. These recorded documents arose from a 1998/1999 case on Foy's property (Case Nos.
21 J. Reuben Clark Law School, BYU.
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of Violation" are, in fact, liens. As a matter of law, however, these documents do not
constitute liens and are not subject to the statutory wrongful lien provisions. Foy's wrongful
lien claim therefore fails and the trial court's dismissal of this claim was correct.
The Utah Supreme Court has defined a lien as "a legal charge collectible out of
specific property for the payment of a debt...In other words, a lien gives the lienholder a
right to collect his debt out of the charged property." Citizen's Bank v. Elks Bldg. K V., 663
P.2d 56, 59 (Utah 1983). Language creating a lien "must clearly state an intention to do so."
Id
The "Certificate on Noncompliance" and "Notice of Violation" do not constitute a lien
against the Foy property. To begin with, the West Valley City Municipal Code expressly
states that the recorded documents do not encumber the property, but merely provide notice
of possibly ongoing ordinance violations. West Valley City Municipal Code § 10-3-103.
Moreover, the documents themselves fail to identify any property interest amounting to a lien
or other encumbrance. See Bergstrom v. Moore, 677 P.2d 1123, 1124 (Utah 1984). ("[A]n
encumbrance [is] any right a third party holds in land which constitutes a burden or limitation
upon the rights of the fee title holder.") The Certificate simply states that failure to bring the
property into compliance may result in the City taking abatement action which would then be
charged to the property by way of a lien. The plain language contemplates a separate
document, in the event that West Valley City undertakes abatement action, to encumber the

98-7430 and 99-0436) and are unrelated to the violations which are the subject of the
remainder of this appeal, which is Case No. 97-5215.
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property for costs to be recovered. This identification of a potential of a future lien does not
transform the Certificate itself into a lien. The Certificate does not facially encumber the
property or purport to create a lien.
Likewise, the "Notice of Violation" does not impose an encumbrance on the property.
The word "lien" appears in the Notice only at the end in a paragraph identifying the
consequences of failure to correct the violations. This paragraph identifies a possible lien on
the property as one of six options. (Record pages 173-178). Notably, the lien option is
separate from the preceding option of recording the Notice of Violation with the County
Recorder. There is nothing in the Notice or the Certificate which identifies a current charge
of an amount to the property, an enforceable right to collect that charge from the property or
any legal limitation on Foy's rights with respect to the property. Simply stated, these
documents are not liens.
The documents and their recording also fail to meet the statutory requirements for a
wrongful lien. By statutory definition, a "wrongful lien" "means any document that purports
to create a lien or encumbrance on an owner's interest in certain real property..." Utah Code
Ann. § 3 8-9-1 (6). The recorded documents do not purport to create a lien or encumbrance on
Ms. Foy's property. The City also is not a "lien claimant" defined as "a person claiming an
interest in real property who offers a document for recording or filing with any county
recorder in the state asserting a lien or other claim of interest in certain real property." Utah
Code Ann. § 38-9-1(2).

The West Valley City Municipal Code expressly states that
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recording of the documents does not encumber the property; therefore, the documents cannot
have been offered as asserting a lien.
The recorded documents are not liens and fail to fall within the statutory provisions
for wrongful liens. Foy's wrongful lien claim fails as a matter of law and the trial court's
decision in favor of the City and dismissal of Foy's counterclaim should be upheld. (Record
pages 406-409).
CONCLUSION
Based on the foregoing, it is clear that the trial court was correct when it determined
that Foy had failed to request an administrative hearing in accordance with the provisions of
the West Valley City ordinances. It is also undisputed that she failed to file any appeal in
district court. Because Foy failed to exhaust her administrative remedies, she cannot now
have the administrative decisions reviewed by the district court.
Municipal ordinances carry with them a strong presumption of validity. There is no
question that the City's enactment of the ACE provisions fall within its legislatively granted
powers. The ACE provisions are consistent, and not in conflict, with § 10-11-1, et seq. They
merely provide an alternative means of accomplishing the same result, which is abatement of
the conditions specified in the statute and violations of other City ordinances. The trial
court's judgment for the City was correct.
Finally, the documents recorded by West Valley City are not liens and fail to fall
within the statutory provisions for wrongful liens. Foy's wrongful lien claim failed as a
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matter of law and the trial court's summary judgment for the City and dismissal of Foy's
Counterclaim was correct.
The trial court's rulings in this case are correct in all respects and judgment in favor of
West Valley City should be upheld.
DATED this

/7'

day of

^IsHJUAfiO

,2004.

WEST VALLEY CITY

J. Righard Catten, Deputy City Attorney
Attorney for Plaintiff/Appellee
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ADDENDUM
DETERMINATIVE STATUTES
CONTENTS
Utah Code Ann. 10-8-84. Ordinances, rules, and regulations — Passage — Penalties.
Utah Code Ann. 10-11-2. Notice to property owners.
Utah Code Ann. 10-11-3. Neglect of property owners — Removal by city — Costs of
removal.
Utah Code Ann. 10-11-4. Costs of removal to be included in tax notice.
Utah Code Ann. 38-9-1. Definitions.
Utah Code Ann. 38-9-2. Scope.
Utah Code Ann. 38-9-3. County recorder may reject wrongful lien within scope of
employment — Good faith requirement.
Utah Code Ann. 38-9-4. Civil liability for filing wrongful lien — Damages.
Utah Code Ann. 38-9-5. Criminal liability for filing a wrongful lien — Penalties.
Utah Code Ann. 38-9-6. Petition to file lien — Notice to record interest holders —
Summary relief— Contested petition.
Utah Code Ann. 38-9-7. Petition to nullify lien — Notice to lien claimant — Summary
relief— Finding of wrongful lien — Wrongful lien is void.
Utah Code Ann. 78-2a-3. Court of Appeals Jurisdiction.
West Valley City Municipal Code, Title
ENFORCEMENT HEARING PROGRAM.
CHAPTER 1.
Part 1.
10-1-101
10-1-102
10-1-103

10, ADMINISTRATIVE

GENERAL PROVISIONS AND DEFINITIONS

General Provisions
SHORT TITLE
DECLARATION OF PURPOSE
SCOPE
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CODE

10-1-104
10-1-105
10-1 -106
10-1 -107
10-1-108
10-1-109
10-1-110
10-1-111

EXISTING LAW CONTINUED
CRIMINAL PROSECUTION RIGHT
EFFECT OF HEADING
VALIDITY OF TITLE - SEVERABILITY
NO MANDATORY DUTY - CIVIL LIABILITY
GENERAL RULES OF INTERPRETATION OF ORDINANCES
DEFINITIONS APPLICABLE TO TITLE GENERALLY
ACTS INCLUDING CAUSING, AIDING AND ABETTING

,

Part 2. Service Requirements
10-1-201 SERVICE OF NOTICES
10-1-202 CONSTRUCTIVE NOTICE OF RECORDED DOCUMENTS
Part 3.
10-1-301
10-1-302
10-1-303
10-1-304
10-1-305
10-1-306

General Authority and Offenses
GENERAL ENFORCEMENT AUTHORITY
ADOPTION OF POLICY AND PROCEDURES
AUTHORITY TO INSPECT
POWER TO ARREST
FALSE INFORMATION OR REFUSAL PROHIBITED
FAILURE TO OBEY A SUBPOENA

CHAPTER 2.

,

ADMINISTRATIVE CODE ENFORCEMENT PROCEUDRES

Part 1.
10-2-101
10-2-102
10-2-103
10-2-104
10-2-105

Administrative Abatement
AUTHORITY
^
NOTICE OF VIOLATION
REQUESTING HEARING
FAILURE TO BRING PROPERTY INTO COMPLIANCE
INSPECTIONS

Part 2.
10-2-101
10-2-102
10-2-103

Emergency Abatement
AUTHORITY
PROCEDURES
NOTICE OF EMERGENCY ABATEMENT

Part 3.
Demolitions
10-2-301 AUTHORITY
10-2-302 PROCEUDRES
Part 4.
Administrative Citations
10-2-401 DECLARATION OF PURPOSE
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;

10-2-402
10-2-403
10-2-404
10-2-405

AUTHORITY
PROCEDURES
CONTENTS OF NOTICE
CIVIL PENALTIES ASSESSED

Part 5.
Administrative Code Enforcement Hearing Procedures
10-2-501 DECLARATION OF PURPOSE
10-2-502 AUTHORITY AND SCOPE OF HEARINGS
10-2-503 REQUEST FOR ADMINISTRATIVE CODE ENFORCEMENT HEARING
10-2-504 NOTIFICATION OF ADMINISTRATIVE CODE ENFORCEMENT
HEARING
10-2-505 QUALIFICATIONS OF ENFORCEMENT HEARING OFFICER
10-2-506 APPOINTMENT OF ENFORCEMENT HEARING OFFICER
10-2-507 DISQUALIFICATION OF ENFORCEMENT HEARING OFFICER
10-2-508 POWERS OF ENFORCEMENT HEARING OFFICER
10-2-509 PROCEDURES AT ADMINISTRATIVE ENFORCEMENT HEARING
10-2-510 FAILURE TO ATTEND ADMINISTRATIVE ENFORCEMENT HEARING
10-2-511 ADMINISTRATIVE ENFORCEMENT ORDER
10-2-512 FAILURE TO COMPLY WITH ORDER
CHAPTER 3.

ADMINISTRATIVE AND JUDICIAL REMEDIES

Part 1.
10-3-101
10-3-102
10-3-103
10-3-104
10-3-105
10-3-106
10-3-107
10-3-108

Recordation of Notices of Violation
DECLARATION OF PURPOSE
AUTHORITY
PROCEDURES FOR RECORDATION
SERVICE OF NOTICE OF RECORDATION
FAILURE TO REQUEST
NOTICE OF COMPLIANCE - PROCEDURES
PROHIBITION AGAINST ISSUANCE OF MUNICIPAL PERMITS
CANCELLATION OF RECORDED NOTICE OF VIOLATION

Part 2.
10-3-201
10-3-202
10-3-203
10-3-204
10-3-205
10-3-206

Administrative Civil Penalties
DECLARATION OF PURPOSE
AUTHORITY
PROCEDURES FOR ASSESSING CIVIL PENALITES
DETERMINATION OF CIVIL PENALTIES
MODIFICATION OF CIVIL PENALITES
FAILURE TO PAY PENALTIES

Part 3.

Abatement of Violation
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10-3-301 AUTHORITY TO ABATE
10-3-302 PROCEDURES FOR ABATEMENT
Part 4.
10-3-401
10-3-402
10-3-403
10-3-404

Administrative Costs
*
DECLARATION OF PURPOSE
AUTHORITY
NOTIFICATION OF ASSESSMENT OF REINSPECTION FEES ""<.
FAILURE TO PAY COSTS

Part 5.
Administrative Fees
10-3-501 ADMINISTRATIVE FEES
Part 6.
Injunctions
10-3-601 CIVIL VIOLATIONS - INJUNCTIONS
Part 7.
Performance Bonds
10-3-701 PERFORMANCE BOND
CHAPTER 4.
Part 1.

.r

RECOVERY OF CODE ENFORCEMENT PENALTIES AND COSTS

Code Enforcement Tax Liens

10-4-101 DECLARATION OF PURPOSE
10-4-102 PROCEDURES FOR TAX LIENS WITHOUT A JUDGMENT
10-4-103 PROCEDURES FOR TAX LIENS WITH A JUDGMENT
10-4-104 CANCELLATION OF CODE ENFORCEMENT TAX LIEN
P art 2.
Writ o f Execution
10-4-201 RECOVERY OF COSTS BY WRIT OF EXECUTION
Part 3.
Writ of Garnishment
10-4-301 RECOVERY OF COSTS BY WRIT OF GARNISHMENT
Part 4.
Allocation of Funds Collected under the Administrative Code Enforcement
Hearing Program
10-4-401 ABATEMENT SUPERFUND
10-4-402 REPAYMENT TO ABATEMENT SUPERFUND
10-4-403 CODE ENFORCEMENT ADMINISTRATIVE FEES AND COSTS FUND
10-4-404 ALLOCATION OF CIVIL PENALTIES
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Utah Code Ann, 10-8-84, Ordinances, rules, and regulations — Passage — Penalties.
(1)

The municipal legislative body may pass all ordinances and rules, and make all
regulations, not repugnant to law, necessary for carrying into effect or discharging
all powers and duties conferred by this chapter, and as are necessary and proper to
provide for the safety and preserve the health, and promote the prosperity,
improve the morals, peace and good order, comfort, and convenience of the city
and its inhabitants, and for the protection of property in the city.

(2) The municipal legislative body may enforce obedience to the ordinances with fines or
penalties in accordance with Section 10-3-703.
Amended by Chapter 323, 2000 General Session
Utah Code Ann. 10-11-2. Notice to property owners.
It shall be the duty of such city inspector to make careful examination and
investigation, as may be provided by ordinance, of the growth and spread of such injurious
and noxious weeds, and of garbage, refuse or unsightly or deleterious objects or structures;
and it shall be his duty to ascertain the names of the owners and descriptions of the premises
where such weeds, garbage, refuse, objects or structures exist, and to serve notice in writing
upon the owner or occupant of such land, either personally or by mailing notice, postage
prepaid, addressed to the owner or occupant at the last known post-office address as
disclosed by the records of the county assessor, requiring such owner or occupant, as the case
may be, to eradicate, or destroy and remove, the same within such time as the inspector may
designate, which shall not be less than ten days from the date of service of such notice. One
v
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notice shall be deemed sufficient on any lot or parcel of property for the entire season of
weed growth during that year. The inspector shall make proof of service of such notice under
oath, and file the same in the office of the county treasurer.
No Change Since 1953

-

Utah Code Ann. 10-11-3. Neglect of property owners — Removal by city — Costs of
removal.
If any owner or occupant of lands described in such notice shall fail or neglect to
eradicate, or destroy and remove, such weeds, garbage, refuse, object or structure upon the
premises in accordance with such notice, it shall be the duty of the inspector, at the expense
of the municipality, to employ necessary assistance and cause such weeds, garbage, refuse,
objects or structures to be removed or destroyed. He shall prepare an itemized statement of
all expenses incurred in the removal and destruction of same and shall mail a copy thereof to
the owner demanding payment within twenty days of the date of mailing. Said notice shall be
deemed delivered when mailed by registered mail addressed to the property owner's last
known address. In the event the owner fails to make payment of the amount set forth in said
statement to the municipal treasurer within said twenty days, the inspector, on behalf of the
municipality, may cause suit to be brought in an appropriate court of law or may refer the
matter to the county treasurer as hereinafter provided. In the event collection of said costs are
pursued through the courts, the municipality may sue for and receive judgment upon all of
said costs of removal and destruction together with reasonable attorneys1 fees, interest and
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court costs. The municipality may execute on such judgment in the manner provided by law.
In the event that the inspector elects to refer the matter to the county treasurer for inclusion in
the tax notice of the property owner, he shall make, in triplicate, an itemized statement of all
expenses incurred in the removal and destruction of the same and shall deliver the three
copies of said statement to the county treasurer within ten days after the completion of the
work of removing such weeds, garbage, refuse, objects or structures.
Amended by Chapter 13, 1963 General Session
Utah Code Ann. 10-11-4. Costs of removal to be included in tax notice.
Upon receipt of the itemized statement of the cost of destroying or removing such weeds,
refuse, garbage, objects, or structures, the county treasurer shall forthwith mail one copy to
the owner of the land from which the same were removed, together with a notice that
objection in writing may be made within 30 days to the whole or any part of the statement so
filed to the county legislative body. The county treasurer shall at the same time deliver a copy
of the statement to the clerk of the county legislative body. If objections to any statement are
filed with the county legislative body, they shall set a date for hearing, giving notice thereof,
and upon the hearing fix and determine the actual cost of removing the weeds, garbage,
refuse, or unsightly or deleterious objects or structures, and report their findings to the county
treasurer. If no objections to the items of the account so filed are made within 30 days of the
date of mailing such itemized statement, the county treasurer shall enter the amount of such
statement on the assessment rolls of the county in the column prepared for that purpose, and
vii
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likewise within ten days from the date of the action of the county legislative body upon
objections filed shall enter in the prepared column upon the tax rolls the amount found by the
county legislative body as the cost of removing and destroying the said weeds, refuse,
garbage or unsightly and deleterious objects or structures. If current tax notices have been
mailed, said taxes may be carried over on the rolls to the following year. After the entry by
the county treasurer of the costs of removing weeds, garbage, refuse or unsightly and
deleterious objects or structures the amount so entered shall have the force and effect of a
valid judgment of the district court, and shall be a lien upon the lands from which the weeds,
refuse, garbage or unsightly and deleterious objects or structures were removed and
destroyed, and shall be collected by the county treasurer at the time of the payment of general
taxes. Upon payment thereof receipt shall be acknowledged upon the general tax receipt
issued by the treasurer.
Amended by Chapter 227, 1993 General Session
Utah Code Ann. 38-9-1. Definitions.

?

As used in this chapter:
(1) "Interest holder1' means a person who holds or possesses a present, lawful property
interest in certain real property, including an owner, title holder, mortgagee, trustee, or
beneficial owner.

n
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(2) "Lien claimant" means a person claiming an interest in real property who offers a
document for recording or filing with any county recorder in the state asserting a lien or other
claim of interest in certain real property.
(3) "Owner" means a person who has a vested ownership interest in certain real property.
(4) "Record interest holder" means a person who holds or possesses a present, lawful
property interest in certain real property, including an owner, titleholder, mortgagee, trustee,
or beneficial owner, and whose name and interest in that real property appears in the county
recorder's records for the county in which the property is located.
(5) "Record owner" means an owner whose name and ownership interest in certain real
property is recorded or filed in the county recorder's records for the county in which the
property is located.

;

(6) "Wrongful lien" means any document that purports to create a lien or encumbrance on
an owner's interest in certain real property and at the time it is recorded or filed is not:
(a) expressly authorized by this chapter or another state or federal statute;
(b) authorized by or contained in an order or judgment of a court of competent
jurisdiction in the state; or
(c) signed by or authorized pursuant to a document signed by the owner of the real
property.
Repealed and Re-enacted by Chapter 125, 1997 General Session
Utah Code Ann. 38-9-2. Scope.
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(1) (a) The provisions of Sections 38-9-1,38-9-3,38-9-4,38-9-5, and 38-9-6 apply to any
recording or filing or any rejected recording or filing of a lien pursuant to this chapter on or
afterMay5, 1997.
(b) The provisions of Sections 38-9-1 and 38-9-7 apply to all liens of record regardless of
the date the lien was recorded or

filed.

,

(2) The provisions of this chapter shall not prevent a person from filing a lis pendens in
accordance with Section 78-40-2 or seeking any other relief permitted by law.
(3) This chapter does not apply to a person entitled to a lien under Section 38-1-3 who
files a lien pursuant to Title 38, Chapter 1, Mechanics' Liens.
Amended by Chapter 122, 1999 General Session
Utah Code Ann. 38-9-3. County recorder may reject wrongful lien within scope of
employment — Good faith requirement.
(1) A county recorder may reject recording of a lien if the county recorder determines the
lien is a wrongful lien as defined in Section 38-9-1. If the county recorder rejects the
document, the county recorder shall immediately return the original document together with a
notice that the document was rejected pursuant to this section to the person attempting to
record or file the document or to the address provided on the document.
(2) A county recorder who, within the scope of the county recorder's employment, rejects
or accepts a document for recording or filing in good faith under this section may not be
liable for damages except as otherwise provided by law.
x
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(3) If a rejected document is later found to be recordable pursuant to a court order, it shall
have no retroactive recording priority.
(4) Nothing in this chapter shall preclude any person from pursuing any remedy pursuant
to Utah Rules of Civil Procedure, Rule 65 A, Injunctions.
Repealed and Re-enacted by Chapter 125, 1997 General Session
Utah Code Ann. 38-9-4. Civil liability for filing wrongful lien — Damages.
(1) A lien claimant who records or files or causes a wrongful lien as defined in Section
38-9-1 to be recorded or filed in the office of the county recorder against real property is
liable to a record interest holder for any actual damages proximately caused by the wrongful
lien.
(2) If the person in violation of this Subsection (1) refuses to release or correct the
wrongful lien within 20 days from the date of written request from a record interest holder of
the real property delivered personally or mailed to the last-known address of the lien
claimant, the person is liable to that record interest holder for $1,000 or for treble actual
damages, whichever

is greater, and for reasonable attorney fees and costs.

(3) A person is liable to the record owner of real property for $3,000 or for treble actual
damages, whichever is greater, and for reasonable attorney fees and costs, who records or
files or causes to be recorded or filed a wrongful lien as defined in Section 38-9-1 in the
office of the county recorder against the real property, knowing or having reason to know
that the document:
xi
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(a) is a wrongful lien;
(b) is groundless; or
(c) contains a material misstatement or false claim.
Repealed and Re-enacted by Chapter 125, 1997 General Session
Utah Code Ann. 38-9-5. Criminal liability for filing a wrongful lien — Penalties.
(1) A person who intentionally records or files or causes to be recorded or filed a
wrongful lien with a county recorder is guilty of a class B misdemeanor. Under this
Subsection (1), it is an affirmative defense to this offense that the person recorded or filed a
release of the claim or lien within 20 days from the date of written request from a record
interest holder that the wrongful lien be released. The accused person shall prove this
affirmative defense by a preponderance of the evidence.
(2) A person who intentionally records or files or causes to be recorded or filed a
wrongful lien with the county recorder is guilty of a third degree felony if, at the time of
recording or filing, the person knowingly had no present, lawful property interest in the real
property and no reasonable basis to believe he had a present, lawful property interest in the
real property.
(3) Nothing in this section shall bar a prosecution for any act in violation of Section 76-8414.
Enacted by Chapter 125, 1997 General Session
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Utah Code Ann. 38-9-6, Petition to file lien — Notice to record interest holders —
Summary relief— Contested petition.
(1) A lien claimant whose document is rejected pursuant to Section 38-9-3 may petition
the district court in the county in which the document was rejected for an expedited
determination that the lien may be recorded or filed.
(2) (a) The petition shall be filed with the district court within ten days of the date notice
is received of the rejection and shall state with specificity the grounds why the document
should lawfully be recorded or filed.
(b) The petition shall be supported by a sworn affidavit of the lien claimant.
(c) If the court finds the petition is insufficient, it may dismiss the petition without a
hearing.
(d) If the court grants a hearing, the petitioner shall serve a copy of the petition, notice of
hearing, and a copy of the court's order granting an expedited hearing on all record interest
holders of the property sufficiently in advance of the hearing to enable any record interest
holder to attend the hearing and service shall be accomplished by certified or registered mail.
(e) Any record interest holder of the property has the right to attend and contest the
petition.
(3) Following a hearing on the matter, if the court finds that the document may lawfully be
recorded, it shall issue an order directing the county recorder to accept the document for

xiii
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recording. If the petition is contested, the court may award costs and reasonable attorney's
fees to the prevailing party.

:

(4) A summary proceeding under this section is only to determine whether or not a

contested document, on its face, shall be recorded by the county recorder. The proceeding
may not determine the truth of the content of the document nor the property or legal rights of
the parties beyond the necessary determination of whether or not the document shall be
recorded. The court's grant or denial of the petition under this section may not restrict any
other legal remedies of any party, including any right to injunctive relief pursuant to Rules of
Civil Procedure, Rule 65A, Injunctions.
(5) If the petition contains a claim for damages, the damage proceedings may not be
expedited under this section.
Enacted by Chapter 125, 1997 General Session

:

t

r

Utah Code Ann. 38-9-7. Petition to nullify lien — Notice to lien claimant — Summary
relief — Finding of wrongful lien — Wrongful lien is void.
(1) Any record interest holder of real property against which a wrongful lien as
defined in Section 38-9-1 has been recorded may petition the district court in the county in
which the document was recorded

for summary relief to nullify

the lien.

(2) The petition shall state with specificity the claim that the lien is a wrongful lien and
shall

be

supported

by

a

sworn

affidavit

xiv

of

the

record
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interest

holder.

(3) (a) If the court finds the petition insufficient, it may dismiss the petition without a
hearing.
(b)

If the court finds the petition is sufficient, the court shall schedule a hearing
within ten days to determine whether the document is a wrongful lien.

(c)

The record interest holder shall serve a copy of the petition on the lien claimant
and a notice of the hearing pursuant to Rules of Civil Procedure, Rule 4,
Process.

(d)

The lien claimant is entitled to attend and contest the petition.

(4) A summary proceeding under this section is only to determine whether or not a
document is a wrongful lien. The proceeding shall not determine any other property or legal
rights of the parties nor restrict other legal remedies of any party.
(5) (a) Following a hearing on the matter, if the court determines that the document is a
wrongful lien, the court shall issue an order declaring the wrongful lien void ab initio,
releasing the property from the lien, and awarding costs and reasonable attorney's fees to the
petitioner.
(b) (i) The record interest holder may record a certified copy of the order with the
county recorder.
(ii) The order shall contain a legal description of the real property.
(c) If the court determines that the claim of lien is valid, the court shall dismiss the
petition and may award costs and reasonable attorney's fees to the lien claimant. The
dismissal order shall contain a legal description of the real property. The prevailing lien
xv
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claimant

may

record

a

certified

copy

of

the

dismissal

order.

(6) If the district court determines that the lien is a wrongful lien as defined in Section 389-1, the wrongful lien is void ab initio and provides no notice of claim or interest.
(7) If the petition contains a claim for damages, the damage proceedings may not be
expedited under this section.
Enacted by Chapter 125, 1997 General Session
Utah Code Ann. 78-2a-3. Court of Appeals jurisdiction.
(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to issue all
writs and process necessary:
(a)
(b)

>.,..;

,

to carry into effect its judgments, orders, and decrees; or
in aid of its jurisdiction.

(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of interlocutory
appeals, over:
(a) the final orders and decrees resulting from formal adjudicative proceedings of state
agencies or appeals from the district court review of informal adjudicative proceedings of the
agencies, except the Public Service Commission, State Tax Commission, School and
Institutional Trust Lands Board of Trustees, Division of Forestry, Fire and State Lands
actions reviewed by the executive director of the Department of Natural Resources, Board of
Oil, Gas, and Mining, and the state engineer;
,,...'•

(b) appeals from the district court review of:

xvi
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(i) adjudicative proceedings of agencies of political subdivisions of the state or
other local agencies; and
(ii) a challenge to agency action under Section 63-46a-12.1;
(c) appeals from the juvenile courts;
(d) interlocutory appeals from any court of record in criminal cases, except those
involving a charge of a first degree or capital felony;
(e) appeals from a court of record in criminal cases, except those involving a
conviction or charge of a first degree felony or capital felony;
(f) appeals from orders on petitions for extraordinary writs sought by persons who are
incarcerated or serving any other criminal sentence, except petitions constituting a challenge
to a conviction of or the sentence for a first degree or capital felony;
(g) appeals from the orders on petitions for extraordinary writs challenging the
decisions of the Board of Pardons and Parole except in cases involving a first degree or
capital felony;
(h) appeals from district court involving domestic relations cases, including, but not
limited to, divorce, annulment, property division, child custody, support, parent-time,
visitation, adoption, and paternity;
(i)

appeals from the Utah Military Court; and

(j) cases transferred to the Court of Appeals from the Supreme Court.
(3) The Court of Appeals upon its own motion only and by the vote of four judges of the
court may certify to the Supreme Court for original appellate review and determination any
xvii
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matter over which the Court of Appeals has original appellate jurisdiction.
(4) The Court of Appeals shall comply with the requirements of Title 63, Chapter 46b,
Administrative Procedures Act, in its review of agency adjudicative proceedings.
Amended by Chapter 255, 2001 General Session
Amended by Chapter 302, 2001 General Session
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WEST VALLEY CITY, UTAH
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97-57

ORDINANCE NO

'y&li

Draft Date
9/3/97
Date Adopted O^/PM I'H
Date Effective Q^ (0^ H "7
AN ORDINANCE ADOPTING TITLE 10 OF THE WEST
VALLEY CITY MUNICIPAL CODE, "ADMINISTRATIVE
CODE ENFORCEMENT HEARING PROGRAM."
WHEREAS, the citizens of West Valley City have become very concerned with the
appearance and image of their community and are demanding that it be improved; and
WHEREAS, the current remedies available for ordinance enforcement often take an
extremely long time in achieving compliance, leaving the citizens to suffer with the unsightly and
unhealthy living environment; and
WHEREAS, other cities use a combination of administrative, civil and criminal remedies to
bring about compliance of the city ordinances and have been successful in obtaining compliance in
a reasonable length of time; and

j

. . . . . . . . .

,, ,
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WHEREAS, West Valley City would like to make additional remedies available for
enforcing ordinance violations so that properties are brought into compliance in an easier and more
timely manner; and

Section 2.
as follows:

Enactment Title 10 of the West Valley City Code is hereby enacted to read

41

p T L E 10:

ADMINISTRATIVE

42

WHEREAS, the City Council of West Valley City does hereby determine that it is in the best
interests of the health, safety, and welfare of the citizens of West Valley City to adopt this program
to assist in obtaining compliance with the ordinances and improve the appearance of the community.
NOW, THEREFORE, BE IT ORDAINED by the City Council of West Valley City as
follows:
Section 1.
Repealer. Any provision of the West Valley City Code found to be in conflict
with this ordinance is hereby repealed.

CODE

ENFORCEMENT

HEARING PROGRAM
i
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CHAPTER 1.
CHAPTER 2.
CHAPTER 3.
CHAPTER 4.
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CHAPTER 1.
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GENERAL PROVISIONS AND DEFINITIONS
ADMINISTRATIVE CODE ENFORCEMENTPROCEDURES
ADMINISTRATIVE AND JUDICIAL REMEDIES
RECOVERY OF CODE ENFORCEMENT PENALTIES, FEES AND COSTS

GENERAL PROVISIONS AND DEOTgHONS

PART 1 - GENERAL PROVISIONS
10-1-101.
SHORTTITLE
10-1-102.
DECLARATION OF PURPOSE
10-1-103.
SCOPE
10-1-104.
EXISTING LAW CONTINUED
10-1-105.
CRIMINAL PROSECUTION RIGHT
10-1-106.
EFFECT OF HEADING
10-1-107.
VALIDITY OF TITLE-SEVERABILITY
10-1-108.
NO MANDATORY DUTY - CIVIL LIABILITY
10-1-109.
GENERAL RULES OF INTERPRETATION OF ORDINANCES
10-1-110.
DEFINITIONS APPLICABLE TO TITLE GENERALLY
10-1-111.
ACTS INCLUDE CAUSING, AIDING AND ABETTING

" '

21
22
23
24
15
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28
29
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PART 2 - SERVICE REQUIREMENTS
10-1-201.
SERVICE OF NOTICES
10-1-202.
CONSTRUCTIVE NOTICE OF REC0RDED.JDOCUMJENT5
• • > . . . .

.

.

.

.

:•

_ « .

PART 3 - GENERAL AUTHORITY AND OFFENSES
10-1:301.
QENERAL ENFORCEMENT AUTHORITY
|p?l-302.
IKDOPTION OF POLICY AND PROCEDURES
fo-1-303.
AUTHORITY TO INSPECT
10-1-304.
POWER TO ARREST
10-1-305.
FALSE INFORMATION OR REFUSAL PROHIBITED
10-1-306.
FAILURE TO OBEY A SUBPOENA

,

33
34
35

PART 1 - GENERAL PROVISIONS

36
37
38
39
40

10-WL01.
SHORTTITLE
This title.shall.be known as the "Administrative Code Enforcement Hearing Program (ACE. Hearing
Program)." This title shall also be known as Title 10, West Valley City Municipal Code. It may be cited and pleaded
under either designation.,"

41
42
43
44
45
46
47
48
49
50

10-1-102.
DECLARATION OF PURPOSE
The Councilfindsthat the enforcement of the W.V.C.MiC. and applicable state codes throughout the City is
an important publicseivice^>Code Enforcement is vital to the protection oi the public's health, safety and quality of life.
The Council reco^^^^^nforcement starts with the drafting of precis 3 regulations that can be effectively applied
in Administrative^Co^eTEiifdrcement Hearingsand judicial proceedings. The Council further finds that a comprehensive
cod^enforcemen||jgtora^^^uses a combination ofjudicial and administrative remedies is critical to gain compliance
w i f l g ^ ^ " t « g § ^ ^ ^ ^ ^ ] S ; t o comply with an administrative code enfo. cement action may require the City Attorney
tofile*a judicial action to'gain compliance.
2

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

I
3

10-1-103
SCOPE
* The provisions oMiis Title may be applied to all violations of the W.V.C.M.C It has been designed as an
additional remedyTorvthetCity to use in achieving compliance of it's ordinances. It applies to all zoning areas equally.

4
5
6
7
8

10-1-104.
EXISTING LAW CONTINUED
The provisions ofthis Title do not invalidate any other title or ordinance, but shall be read in conjunction^vith
those titles and ordinances as an additionalxemedy available for enforcement of those ordinances.

9
10
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10-1-105.
CRIMINAL PROSECUTION RIGHT
The City has sole discretion in deciding whether to file a civil or criminal case for the violation of any of its
ordinances. The City may choose to file both or, one or the other:; The enactment of this administrative remedy shall
in no way interfere^witii/the^Gity'srightto prosecute City ordinance violations as criminal offenses. The City may use
any of the remedies available under the law in both civil and criminal prosecution. If the City chooses to file both civil
and criminal charges for the same day of ^violation, no civil penalties may be assessed but all other remedies are
available.
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18
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10-1-106.
EfFECT OF HEADING
Title, Chapter^Part, and Section headings contained herein shall not be deemed to govern, limit, modify or in
any manner affect the scope, meaning or intent of the provisions of any Title, Chapter, Part, or Section hereof.

21
22
23
24
25
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28

10-1-107.
VALIDITY OF TITLE - SEVERABILITY
If any section,'subsection, sentence, clause, phrase, portion or provision of this Title is for any reason held to
be invalid or unconstitutional by the decision of any court of competent jurisdiction, such decision shall not affect the
validity of the remaining portions of this Titled The Council of this City hereby declares that it would have adopted this
Title and each section/subsection, sentence^clause, phrase, portion or provision thereof, irrespective of the fact that any
one ormore sectjons,\subsections, clauses/jjhrases, portions or provisions bedeclared invalid or unconstitutional. This
Section shall apply to* all-amendments heretofore or hereafter made to thisTitle.
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W*W$l

NOWKia)ATORY'Ma|3^
It is ?the ^intent of.the City CounciLof West Valley City that^^^tablishing performance standards or
establishing an obligation to act by a City>:officer or employee, these standards shall not be construed as creating a
mandato^du^fofepnrpases^f tort liabiUt^if-the officers/bnempjloyeesfail^perform their directed duty or duties.

'

""" " ~ " * * — ~

10-1-109.
GENERAL RULES OFTNTERPRETATION OF ORDINANCES
For purposes of this Title:
(a) Any gender, includes the other gender.
(b) "Shall" is mandatory; "may" is permissive.
(c)Thesingular number includes the plural and the plural the singular.
(d) Words used in the present tense;include the past and future tense and vice versa.
(e) Words and phrases used in this Title and not specifically defined shall be construed according to the context
and approved iis^ejgtfjhe.language.
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10-1-110.
Dg|J^TjONS APPLICABLE TO TITLE GENERALLY
The foll6wihg":wbrds and phrases whenever used in this Title shall be constructed as defined in this section
unless a differentmeaning is specifically :defined elsewhere in this Title and specifically stated to apply:
(a) "Abatement" means any action theOity may take on public or private property and any adjacent property
as may be necessary to remove or alleviate a violation, including but not limited to demolition, removal, repair,
boarding, and securing pr replacement of property.
(b) "Administrative Code-Enforcement Order" means an order issued by a Hearing Officer. The Order may
include an order to abate the violation, pay civil penalties and administrative costs or take any other action as authorized
3
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or required by this Title and applicable state codes.
(c) "City" means the area within the territorial city limits of West Valley Gity and such territory outside of this
Gity over which the City has jurisdiction or control by virtue of any-Constitutional or Incorporation provisions, or any
law.
(d) "Code Enforcement Lien" means a lien recorded to collect outstanding civil penalties, administrative fees,
and costs.
(e) "Code Enforcement Performance Bond" means a bond posted by .a Responsible Person to ensure compliance
with the W.V.C.M.C, applicable state Titles, a judicial action or Administrative Code Enforcement Order.
(f) "Council" means the City Council of West Valley City.
(g) "Code Enforcement Hearing Officer" means any person appointed by the CED Director (or Designee) to
preside over Administrative Code Enforcement Hearings.
(h) "Director" means the CED Director (or Designee).
(i) "Enforcement Official" means any person authorized to enforce Violationsof the W.V.C.M.C or applicable
state codes.
(j) "Financial Institution" means any person that holds a recorded mortgage or deed of trust on a property.
(k) "Good Cause" means incapacitating illness, death, lack of proper notice, unavailability due to unavoidable,
unpreventable, or extenuating emergency or circumstance, causes an imminent and irreparable injury, and acts of nature
adverse to the requirements.
(1) "Imminent Life Safety Hazard" means any condition which creates a present, extreme and immediate danger
to life, property, health or public safety.
(m) "Legal Interest" means any interest that is represented by a document such as a deed of trust, quitclaim -deed, mortgage, judgment lien, tax or assessment lien, mechanic's lien or other similar instrument which is recorded
with the County Recorder.
(n) "Notice of Compliance" means a document issued by the City representing that a property complies with
the requirements outlined in the Notice of Violation.
(o) "Notice of Satisfaction of Judgment" means a document or form, approved by the CED Director (or
Designee) which;indicates that all outstandingpvii penalties and costs havt been either paid in full, or that the City has
negotiated.an agreed amounpor that a subsequent administrative or judicia decision has resolved the outstanding debt.
Ir&addition to the1 satisfaction of the financialldebt, the property-must ajsj^)^ji compliance with the requirements
outlined in the Notice of .Violation.
(p) "Notice of Violation" means-^written notice prepared by an Enforcement Official which informs a
Responsible Person of code violations and orders them to take certain steps to correct the violations.
(q) "OauY< includes affirmations arid;oaths.
(r) "Person".means any natural person; firm, joint venture, joint stock company, partnership, association,pub,
company, corporation; business trust, organization, or the manager^ lessee, agent, sergeant, officer or employee of any
of them or any other entity which is recognized by law as the subject of rights or duties.
(s) "Property Owner" means the record owner of real property bc.sed on the County Assessor's records.
(t) "Public Nuisance" means any condition caused, maintained or permitted to exist which constitutes a threat
to the-public's healtivsafety;and welfare or \yhich sign ificantly obstructs injures or interferes with the reasonable or
free
use of property/in a neighborhood, community or (o any considerable ;iumber of persons. A public nuisance also
has the same meaning as set forth in Utah Code Annotated.
(u) "Responsible Person" means a person who the City determines is responsible for causing or maintaining
a violation of the WAf.G.M.C. or applicable state codes. The term "Responsible Person" includes, but is not limited to,
a property owner, tenants-person with a Legalinterest in real property or i erson in-possession of real property.
(v) "Written" includes hand written^typewritten, photocopied, printout by computer, or facsimile.

\6
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10-1-111.
ACTS INCLUDE CAUSING, AIDING AND ABETTING
Whenever in this Title any act or omission is made unlawful, it shall include causing, permitting, aiding or
abetting such actor omission.
•
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PART 2 - SERVICE REQUIREMENTS
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10-1-201.
SERVICE OF NOTICES
(a) W h e n e v e r ^ notice is required to; be given under this CTitle for enforcement purposes, the notice shall be
served-by any ofithefollowing methods unless different provisions are otherwise specifically stated to apply:
(l^Personal service;
(2)jRegular mail, postagegprepaid, to thedast^known address^)fthe owner(s^or other Responsible
Person(s);
(3) Posting the notice conspicuously on or in front of the property. The form of the posted notice shall
be approved by .the CED Director (or Designee); or
(4)-Published in a newspaper of general circulation.
(b) Service by regular mail in the manner described above shall be deemed served on the fourth day after the
date of mailing.
(c)The failure of any person with an interest in the property to actually receive any notice served in accordance
with this section shall not affect the validity of any proceedings taken under this Title.
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10-1-202.
CONSTRUCTIVE NOTICE O F RECORDED DOCUMENTS
Whenever* a document is recorded with the County Recorder as authorized or required by this Title or
applicable state codes, recordation shall provide constructive notice of the information contained in the recorded
documents.

PART 3 - GENERAL AUTHORITY AND OFFENSES
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10-1-301.
GENERAL ENFORCEMENT AUTHORITY
Whenever theiDirector or an Enforcement Official finds that a violation of the W.V.CM.C. or applicable state
code has occurred prcontinues to exist, the appropriate administrative enforcementprocedure may be used as outlined
in this Title. ThelDirectoror any designated Enforcement Official has the authority and power necessary to gain
compliance witiiffi^prpvisions ofthe : W.V>ScM.C and applicable state codes; JThese powers include the power to issue
Notices:of Violadpn'Jand^administrative citations, inspect public andprivate property; abate public and private property,
and use whatever judicial and administrative:remedies are available .under the W/V.C.M.C. or applicable state codes.
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104-302
ADOPTION OF POLT<SY«ND PROCEDURES
The Directq^is authorized to develop policies and procedures relating to the qualifications, and appointment
of hearing officers, hearing officer powers, hearing procedures, scope of the hearing, subpoena powers and other matters
relating to Administrative Code Enforcement Hearings.
10-1-303.
AUTHORITY TO INSPECT
The Director or :any designated Enforcement Official is authorized to enter upon any property or premises to
ascertain whether >the<provisions of the ,W:V.C.M.C. or applicable state codes are being obeyed, and to make any
examinations and surveys as may be necessary,in the p e r f o r m a n c e ^ their enforcement duties. These may include the
taking ofphotographs, sarriples^or other physical evidence, All'inspectionss;ehtries;^xaminations and surveys shall be
done in a reasonable manner.based upon.prpbiable cause. If the ResponsiblePersoh refuses to allow the Enforcement
OfficiaPto enterihe-pfoperty, the Enforcement Official shall obtain a Search Warrant.
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10-1:304.
POWER TO ARREST
The D i r e c t o r s any designated Enforcement Official is authorized to arrest without a warrant any person
whenever the Enforcement Official has reasonable cause to believe that the person has committed a violation of the
W. V;C:M.C. or applicable state codes in his orher own presence/The Enforcement Official can only arrest a person
by issuing a misdemeanor citation.or administrative citation. The-Enforcement Official may not take any person into
physical custody unless the Enforcement Official has reason to believe that he, or others, is in danger.

5
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|€-l-305.
FALSE INFORMATION OR REFUSAL PROHIBITED
It shall be unlawful for any person^to willfully make a false statement or refuse to give their name or address
with intent to deceive or interfere with a City Employee when in the performance of his or her official duties underthe
provisions of this Title. A violation of this section is a class B misdemeanor.
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10^1-306.
FAILURE TO OBEY A SUBPOENA
It is unlawful for any person to?refuse or fair to obey a subpoena issued for an Administrative Gode
Enforcement Hearing. Failure to obey a subpoena constitutes contempt and may be prosecuted as a class B
misdemeanor.
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PART 6 - ADMINISTRATIVE ENFORCEMENT APPEALS
10,2-601.
APPEAL OF ADMINISTRATIVE CODE ENFORCEMENT HEARING DECISION
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PART 1 - ADMINISTRATIVE ABATEMENT
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10-2-101.
AUTHORITY
Any condition caused, maintained or permitted to exist in violation of any provisions of the W. V.C.M.C. or
applicable state codes which constitutes a violation may be abated by the City pursuant to the procedures set forth in
this Part.
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10-2-102.
NOTICE OF VIOLATION
(a) W h e n e v e r t h e Director determines that a violation o f the W . V . C . M . C . or applicable state codes has
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occurred or continues :to exist, the Director onEnforcement Official may choose to proceed under the Administrative
Abatement procedures. If this procedure^ is used, a Notice of Violation shall be issued to a Responsible Person. The
Notice of Violation shall include the following information:
1 .The name of the property's owner;
2. Street address of violation;
3. Date violation observed;
4. All code sections violated and a description of the,property's condition which violates the
applicable codes;
5. All remedial action required to permanently correct outstanding violations which may include
corrections, repairs, demolition, removal, or other appropriate action;
6.The specific date to correct the violations listed in the Notice of Violation, which date shall be 10
d^sfrom the date of service;
^ ^ n explanation of the consequences shouldthe Responsible Person fail to comply with the terms
^mhdeadlines as prescribed in the Notice of Violationwhich may include, but is not limited to:
criminal prosecution, civil>penalties, revocation of permits, recordation of the Notice of Violation,
withholding of future municipal permits, abatement of the violation, costs, administrative fees, and
any.other legal remedies;§ l l | i v ^ Penalties will begin to accrue immediately on expiration of the date to correct violations;
9 JThe amount of the civil penalty on each violation and that the penalty will accrue daily until the
prggertyjs brought into compliance;
l i ^ f l f T h ^ . Director determines that the violations are continuing, the Notice of Violation shall
demand that the Responsible Person cease and desist from further action causing the violations and
commence and complete all action to correct the outstanding violations under the guidance of the
appropriate City Departments.
Hg:iOnlyone Notice of Violation is required for any 12 month period and civil penalties begin
iirtaediately upon any subsequent violations of the notice; The Responsible Person may request a
hearing on the renewed violations by following the same procedure as provided for the original
notice.
12; ^Procedures to requesta hearing and consequences for failure to request one.
(b) TheNotipe of Violation shall be^erved by one of the methods of service listed in Section 10-1-201 of this
Title.
(c) Mof^ffiSn one Notice of Violation may be issued against the same Responsible Person if it encompasses
either different .dates, different violations^ or different hearings.
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10-2-103
REQUESTING HEARING
The Responsible Person has thexight to requestan Administrative Hearing. The request must be in writing
and must be filed witliin 10 days from the date of service of the Notice of Violation. Failure to request a hearing as
provided shall constitute a waiver of the right to a hearing.
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UB-2-104
p^ILURE TO BRING PROPERTY INTO COMPLIANCE
(a) If a Responsible Person fails to;bring a violation into compliance within 10 days of service of the Notice
o^iolation, civil penaltiesshall be owed to the City for each and every subsequent day of violation.
(b) Failure>to comply with the Notice of Violation is a class B misdemeanor.
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10-2^05

INSPECTIONS
It shall be the duty of the Responsible Person to request an inspection when their property has been brought
intocompliance. It isrprima facia evidence thatthe violation remains on the property if no inspection is requested. Civil
penalties accumulate daily until the property has been inspected and a notice of compliance is issued. Reinspection fees
shall be assessed pursuant to the costs remedies section of this Title if more than one inspection is necessary.
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PART 2 - EMERGENCY ABATEMENT
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10-2-20L
AUTHORITY
(1) Whenever the,Director determines that an imminent life safety hazard exists that requires immediate
correction or eliminatiqa^Jthe Director may exercise the following powers without prior notice to the Responsible
Person:
(a) Order the immediate vacation of any tenants and prohibit occupancy until alh repairs are
completed;
(b) Post the premises as unsafe, substandard or dangerous;
(c) Board, fence or secure the building or site;
(d) Raze and grade that portion of the building or site to prevent further collapse and remove any
hazard to the general public;
(e) Make any minimal emergency repairs as necessary to eliminate any imminent life safety hazard;
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or
(f)|faketSiy other action appropriate to eliminate the emergency.
(2) The Director has the authority, based on probable cause, to enter the property without a search warrant or
't$M§&£$QT>t0 accpmplish/the above listed acts to abate the safety hazard.
(3) The Responsible.Person shall be.liable for all costs associated with the abatement of the life safety hazard.
(S&sts may be recovered pursuant to this Title. The Responsible Person has a right to a Costs Hearing.
" ^
""
*
GB3S&2.
PROCEDURES
(a) The Director shallpursue only the.minimum level of correction or abatement as necessary to eliminate the
immediacy of the hazard.. Costs incurred by the City during the emerge cy abatement process shall be assessed and
recovered against the Responsible Person through the procedures outlined in the Remedies Section of this Title.
(b) The Director may also pursue any other administrative or judicial remedy to abate any remaining violations!
jffi-2-203.
NOTICE OF EMERGENCY ABATEMENT
After an emergency;abatement the City shall notify the owner or Responsible Person of the abatement action
taEkeh:EThis notice shall be sent within 10 days of completion of the abatement.

41
42

PART^3 - DEMOLITIONS

43
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Whenever uie x;irector determines that a property or building requires demolition, the Director may exercise
theibllowing powers once appropriate notice has been given to a Reasonable Person pursuant to the Uniform Abatement
j^Bangerous Buildings Code or Uniform Fire Codes as required under stat law. The Responsible Person shall be liable
for all/costs associated with the demolition.- -Costs may be recovered pursuant to this Title. The Responsible Person has
a rightto a Costs Hearing.
10-2-302-

•—ORITY

PROCEDURES
8
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Once the Director has determined that the Chief Building Inspector or the.Fire Marshall has complied withall
of the notice requirements of the applicable laws, the property will be abated pursuant to the abatement remedy. Other
applicable remedies may also be pursued.
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PART 4 - ADMINISTRATIVE CITATIONS
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10r2-401.
DECLARATION OF PURPOSE
The Council finds that there is a need for an alternative method of enforcement for minor violations of the
W.VX.M.C. and applicable state codes. The violations include, but are not limited to, animal control, business licenses,
obstruction of sidewalk, snow removal, signs, dumping, and building and fire code violations. The Council further finds
that an appropriate method of enforcement for such violations is .an administrative citation program.
The procedures established in this Part shall be in addition to criminal, civil or any other legal remedy
established by law which may be pursued to address violations of the W.V.C.M.C or applicable state codes.
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10-2-402.
AUTHORITY
(a) Any person violating any minor provisions of the W.V.C.M.C. or applicable state code may be issued *an
administrative citation by an Enforcement Official as provided in this Part.
(b)A civil penalty shall be assessed by means of an administrative citation issued by the Enforcement Official
and shall be payable directly to the City Treasurer's Office.
(c) Penalties assessed by means of an administrative citation shall,be collected in accordance with She
procedures specified in the remedies section of this Title.
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10-2#>3.
PROCEDURES
(a) Upondiscoyering any minor violation of the W.V.C.M.C. or applicable state codes, which does not require
a notice of violation,<an Enforcement Official may issue an administrative citation to ^.Responsible Person in the manner
grescmhed in thisPart^The-administrative citation shall be issued on a form approved by the Director.
(b) If the&esponsible^Person is a business, the Enforcement Official shalLattempt to locate the business owner
a ^ ^ u e the business owner ^administrative citation. If the Enforcement Official/can.only locate the manager of the
^ ^ ^ ^ s , the administrative citation may be given to the manager of the business. / A copy of the administrative citation
sM]^^g;be maikdjtojthebusiness owner or Responsible Personal the manner;|)rescribed infection 10-1 -201 (a)(2)
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(c)Once>thejResponsible Person is located, the Enforcement OfficialShaiMttempt to obtain the signature of
that person on the administrative citation. If the Responsible Person refusesfopfails:tof sign the.administrative citation,
the failure or refusal to sign shall not affect the validity of the citation and subsequent proceedings.
(d) If the Enforcement Official is unable to locate the Responsible Person for the violation, then the
administrativeick^ion^shall be mailed to the Responsible Person in the mjuineiypjrescribed in Section 10-1-201(a)(2)
of this Title. ~"~ fc, ~
~~* " ~"x
(e) If no one.can beJocated at the property, then the administrative citation may be posted in a conspicuous
placeron or near the/propertyiand a copy subsequently mailed to the Responsible Person in the manner prescribed by
Section 10-1-201(a)(2) of this Title.
(f) The administrative citation shall also contain the signature ofthe Enforcement Official.
(g) The, failure of any person with an interest in the property to receive notice shall not affect the validity of
any proceedings taken.under this Part.
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10-2-404.
CONTENTS OF NOTICE
(a) The administrative citation shallrefer to the date and location pMve^iplations and the approximate time
the violations were observed.
(b) The/administrative citation shall refer to the Gode sections violated arid the title of those sections.
(c)The adiriihistratiye citation shall state the amount of penalty imposed for the violations.
(d) The:adtninistrative citation shall explain how the penalty shall be paid and the time period by which it shall
be paid, and the consequences of failure to pay the penalty.
9
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(e) The administrative citation shall identify the right and.the procedures to request a hearing.
(f) The citation shall contain the signature of the Enforcement Official and the signature of the Responsible
pf|^^g^theyjQto^Jpc^ted,,as outlined iasubsection 10-2-403(c).
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US88S8&
CIVIL PENALTIES ASSESSED
§
(a) The Director shall establish policies to assist in the assessment of civil penalties for administrative citations.
I
(b) Civil penalties shall be assessed immediately for each violation listed on the administrative citation.
(c) Subsequent violations may be handled under the Administrative Abatement section.
*
(d)Payment of the penalty shall not excuse the failure to correct the violations nor shall it bar further
enforcement action by the City.
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PM«3¥5-^ADMINISTRATIVE CODE ENFORCEMENT HEARING PROCEDURES
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UgSffglDECLARATION OF PURPOSE
The Council finds that there is a need to establish uniform procedures for Administrative Code Enforcement
gearings conducted pursuant to the W.V.C.M.C.. It is the purpose and intent of the City Council to afford due process
I I I S ^ 0 any person who is directly affected by an administrative action. Due process of law includes: adequate notice,
aflfopportunity to participate in the administrative hearing and an adequate explanation of the reasons justifying the
administrative action'. These procedures are also intended to establish a forum to efficiently, expeditiously and fairly
Jgsolve issues raised in any administrative code enforcement action.
SgggB?

AUTHORITY AND SCOPE OF HEARINGS
p i e ^ i t y is fauthorized to establish an administrative hearing program which shall be known as the
^ministfatiye CodeTMorcement Hearing. The Direclor shall develop policy and procedures to regulate the hearing
ggftcess^ Any violation of the W.V.C.M.C. and applicable state codes whi.h are handled pursuant to the Administrative
^atementTrocedures,%the Emergencyv Abatement Procedures, the Demolition Procedures, or the Administrative

«•'.*—
flUBBS
R E Q U E S 1 : F O R ADMINISTRATIVE CODE ENFORCEMENT HEARING
f
(a) ^>erson<served with one of theiollowing documents or notii es has the right to request an Administrative
^deTEnfdrcem^i|^g^ggng''if the request is filed within ten (10) calendar days from the date of service of one of the
f l o w i n g notices::
" (1) Notice of Violation;
(2) Notice of Itemized Bill for Costs;
(3) An Administrative Citation;
(4)Noticeof Emergency Abatement;
(5);Notice:Deeming Dog Vicious;
(6) Notice of Revocation of Dog License;
^
(7) Notice Revoking Kennel Permit; or
(8)JNotice of Revocation of Right to Possess Animals
(b) The request for hearing shall be made in writing and filed with the Director.
(c)As soon as practicable after receiving the written notice of the request for hearing, the Director shall appoint
§i-Administrative Code Enforcement Hearing Officer and schedule a date, time and place for the hearing.
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Hi!§p4:
NOTIFICATION OF ADMINISTRATIVE CODE ENFORCEMENT HEARING
(a) Written notice of the day, time and place of the hearing shalJ be served as soon as practicable prior to the
W$$BS$^ hearing to;^ Responsible Person.
(b)The fqnnatfandxontents of the hearing noticecshall be in accordance with rules and policies promulgated
by the Director.
(c) The notice of hearing shall be served by any of the methods of service listed in Section 10-1-201 of this
10
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10-2-505.
QUALIFICATIONS OF CODE ENFORCEMENT HEARING OFFICER
The Director shall promulgate rules and procedures as are necessary to establish a pool of qualified persons
who arexapable of acting on behalf of the City as Code Enforcement Hearing Officers.
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10-2^506.
APPOINTMENT OF CODE ENFORCEMENT HEARING OFFICER
Code Enforcement Hearing Officers presiding at Administrative Code Enforcement Hearings shall be appointed
by the Director and compensated by the City. The Hearing Officer may not be an employee ofthe City and may have
no personal or financial interest in any case they hear. The Director shall develop policies and procedures relating to
the employment and compensation of Code Enforcement Hearing Officers.
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10-2-507.
DISQUALIFICATION OF CODE ENFORCEMENT HEARING OFFICER
Any person designated to serve as a Code Enforcement Hearing Officer is subject to disqualification for bias,
prejudice, interest, or for any other reason for which a judge may be disqualified in a court of law. Rules and procedures
for the disqualification of a Code Enforcement Hearing Officer shall be promulgated by the Director.
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10-2-508.
POWERS OF CODE ENFORCEMENT HEARING OFFICER
(a) The Code Enforcement Hearing Officer has the authority to hold hearings on any matter subject to the
provisions of the Title.
(b) The Code Enforcement Hearing Officer may continue a hearing based on good cause shown by one of the
parties to the hearing or if the Hearing Officer independently determines that due process has not been adequately
afforded.
(c) The Director,-on behalf of the Hearing Officer,: at jthe request pf^any party to the hearing, may sign
subpoenas for witnesses,,documents and other evidence where the attendance of the witness for the admission of
evidence is deemed necessary to decide the issues at the hearing., .All costs related to the subpoena, including witness
and-mileage fees:shalUbe?>borne by the party requesting the subpoena. The Director shall develop policies and
procedures relating:to*fhe issuance of subpoenas in Administrative Code Enforcement Hearings, including the form of
tih^ii^poena
and related,costs.
(d)The iiGode ^Enforcement Hearing Officer has ^continuing jurisdiction over the subject matter of an
^ ^ ^ s t r a t i v e Cod&Enforcement Hearing for the purposes of granting a continuance, ordering compliance by issuing
ahlAjrlministrative Code. Enforcement Order using any remedies available under the law, ensuring compliance of that
Order^hich includes the right to authorize the City to enter and abate a violation, modifying anAdministrative Code
B j l ^ e m e n t Order,, or where extraordinary circumstances exist^granting a new hearing.
(e) The Code Enforcement Hearing Officer has the authority to require,a~Responsible Person to post a Code
Enforcement Performance Bond to ensure compliance with.an Administrative,Code Enforcement Order.

**""' *

*
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10-2-509.
PROCEDURES AT ADMINISTRATIVE CODE ENFORCEMENT HEARING
(a) Administrative Code Enforcement Hearings are intended to be informal jn nature. Formal rules of evidence
and discovery do not apply. However, an informal exchange of discovery may be required. The request must be in
writing, JFailure toreguest discovery shall not be a basis for a.cdhtinuance. Complainant information is protected and
shall nottbe released unless^they shall be a witness at the^hear^g/,. The procedure.and format of the administrative
^HfPg s ^ a ^ foHowihe procedures promulgated by the Director.
(b) The, City,;bears the burden of proof at an Administrative Code Enforcement Hearing to establish the
existence of a violation of the W.V.C.M.C. or applicable state code.
(c)The standard of proof to be used by the Code. Enforcement HearingfOfficer in deciding the issues at an
administrative hearingis,by a preponderance of the evidence.
(d) Eachparty:4shall have the opportunity to cross-examine witnesses and present evidence in support of his
drliercase. A written^declaration signed under penalty-of perjury may be acceptecLin heu of a personal appearance,
Testimony may be given by^telephone or other electronic means,
(e) All hearings are open to the public. They shall be recorded by. audio tape. Hearings may be held at the
11
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R a t i o n of the violation.
(0 Th^^Ml^^^ e r s o n ^ a " S ^ t 0 ^ e represented by an attorney. If an attorney will be representing the
^ s p o i ^ i b l e - P ^ ^ ^ ^ ^ e f i e a r i n g , notice of the attorney's name, address and telephone number must be given to the
j ^ ^ ^ ^ & t ^ i f ^ ^ ^ n o r . t p ^ t h e hearing. If notice is not given, the hearing may be continued at the City's request and
fll|^ts^fithe|c^fhmance
assessed to the<Responsible Person.
fflBEB^'
S S B R S ^ ATTEND ADMINISTRATIVE CODE ENFORCEMENT HEARING
Any pa^^hose^property or actions are the subject of any Administrative Code Enforcement Hearing and who
failsfto appearat the hearing is deemed to waive the right to a hearing, the adjudication of the issues related to the
hearing, and theright to appeal, provided that proper notice of the hearing has been.provided.
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|0p2-511.
ADMINISTRATIVE CODE ENFORCEMENT ORDER
(a) The parties may enter into a stipulated agreement which must be signed by both parties. This agreement
shall be entered as the Administrative Code Enforcement Order. Entry of this agreement shall constitute a waiver of
the:right to a hearing and the right to appeal.
;
(b) Once all evidence and testimony are completed, the Code Enforcement Hearing Officer shall issue an
Administrative Code Enforcement Order which affirms or rejects the Notice or Citation. The Code Enforcement
Hearing Officer may increase or decrease the, total amount of civil penalties and costs that are due pursuantlo the City's
fee schedule and the procedures in this Title.
I
(c) The Code Enforcement Hearing Officer may issue an Administrative Code Enforcement Order that requires
the Responsible Person to cease from violating the W.V.C.M.C. or applicable state Codes and to make necessary
corrections.
(d) Tli^SiSae Enforcement Hearing Officer may order the City to enter the property and abate all violations
which may include removing animals in violation.
(e) The Code Enforcement Hearing Officer may revoke -a kennel permit, an animal license, or the right to
gossess animals, as provide in the W.V.C.M.C.
|
(f) As^artjOf the Administrative Code Enforcement>Order, th > Code Enforcement Hearing Officer may
^s^Ii^*speci£ic^ea9Un^^or'the payment of penalties and costs and con lition the total or partial assessment of civil
penalties.on thelResbonsibieJPerson's ability to complete compliance by. pecified deadlines.
|
(g)nT$|7(
iforcement Hearing Officer may issue an Administrative Code Enforcement Order which
imposes addition'
penalties that will continue to be assessed until the Responsible Person complies with the
Hearing Officer's T ^ j n and corrects the.violation.
I
(h) The Code Enforcement Hearing Officer may schedule subsequent review hearings as-may be necessary.or
as requested by a party to the hearing to ensure compliance with the Administrative Code Enforcement Order.
(i) The Code Enforcement Hearing Officer may order the Responsible Person to post a performance bond to
ensure compliance>vith the Order.
(j) The Administrative Code Enforcement Order shall become final on the date of the signing of the order.
(k) The Administrative Code Enforcement Order shall be served on all parties by any one of the methods listed
in Section 10-1 -201 of this Title.
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10-2-512.
F M L U R E T O COMPLY WITH ORDER
(a) Upon the .failure of the Responsible Person to comply with the terms and deadlines set forth in the
Administrative CodeEnforcement Order, the Director may use all appropriate legal means to recover the civil penalties
and administrative costs :to obtain compliance.
(b) After the Code Enforcement Hearing Officer issues an Administrative Code Enforcement Order, the
Director shall monitor the violations and determine compliance,
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PART 6- ADMINISTRATIVE ENFORCEMENT APPEALS
10-2-601.
APPEAL OF ADMINISTRATIVE CODE ENFORCEMENT HEARING DECISION
(a) Anycperson adversely affected by any decision made in the exercise of the provision of this chapter rtiay
12
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file a petition for review of the decision or order with the district court within 30 days after the decision is rendered.
(b) No person may challenge in district court an Administrative Code Enforcement Hearing Officer's decision
until.lhat person has exhausted his administrative remedies.
(c)The courts shall:
(1) presume that the Administrative Code EnforcemenfHearing Officer's decision and orders are
valid;
(2) review therecord toMetermine whether or not the decision was arbitrary, capricious, or illegal.
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The Couhcfl|Bh^that]there is afie^Iffor alternative.methods of enforcement for violations of the W.V.CMC.
and applicable 'state<codes;which are foucg^txist on reaLproperty. The Council further finds that an appropriate
method of enforcement&nthese types ojgggtf ons is theissuance and recordation of Notices of Violation.
The procedures"established in this Part shall be in addition to criminal, civil, or any other remedy established
by law/which may;b$j>ursued to addressAe^dolation o£the<Wv¥4CM.C. or applicable state codes.

10
11
12
13
14

10-3-102
AUTHORITY
Whenever the Director determines that a property or violation has not been brought into compliance as required
in^thisgritle, the Director has the authority to record the Notice of Violation or Administrative Code Enforcement Order
with the Recorder's Office of Salt Lake County.
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103iTO3.
PROCEDURES FOR RECORDATION
(a) Once the Director has issued a'Notice of Violation to a Responsible Person and the property remains in
violation after the deadline established in the Notice of Violation, and no request for an Administrative Hearing has been
filed,
Jhe Director shall record a Notice of Violation with the Recorder's Office of Salt Lake County.
*
(b) If an Administrative Hearing isiield and an order is issued in the City's favor, the Director shall record the
Administrative Code Enforcement Order with the Recorder's Office of Salt Lake County.
(c) The recordation shall include;the name of the property owner, the parcel number, the parcel's legal
description, and a copy of the Notice of Violation or Order.
(d) The recordation does not encumber the property, but merely places future interested parties on notice of
ariy^ghtinuing violation' found upon the|giggg|y.
Wm*-
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S0^^OFNOTI^|^»ECORDATJON
A. notice pffflgfteofdation shallf}fe]fjerved on the Responsible Person and property owner pursuant to any of
ffie^fhqds
of;sena^it^iJh.3n.Sectionapi-20J of thisJTitle.

' *

~ "~~"

£ft£ie>5;
E M M J R E T O REQUEST
\
The falluffe;o£any;person to file a request for an Administrative Code?Enforcement hearing when served with
N o t i c e of Violation shall constimte a waiver of the right to an administrative, hearing and shall not affect the validity
$8fljjgjtfecorded Notice of Violation.

35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
*1

10-3-106.
NOTICE OF COMPLIANCE - PROCEDURES
(a) Wh*
olations have been corrected., the Responsible Person or property owner may request an
inspection of the
from
the D irector.
(b) Onct
^ctor receives this request, the Director shall reinspect the property as soon as practicable to
determine whether the; violations listed hi theNotice of Violation or the Order have been corrected and whether all
necessary permits have beenrissued and fMal-inspections have been perf( rmed.
(c)The Directofshall serve a NoticetofComp liance to the Respon^ible^PmoHyO^property owner in the manner
provided in Section^0-1^20.1/Of this Title.if the Director determines that:
fl|p[|pi61ations
listed inthe recorded Notice of Violat on or Order have been corrected;
j^JpSiecessary permits have been issued and finalized;
(^^llxiyil ( penalties assessed against the property have been paid; and
i^MMP:2^ requesting the Notice of Compliance has paid all administrative fees and costs.
(d) If the;DMcfi5rxdehies a request to issue a Notice of Compliar ce, the Director shall serve the Responsible
Person with a written" explanation setting-forth the reasons for the denial. The written explanation shall be served by
any of the methods ofservice listed in Section 10-1-201 if this Title.
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|7.
P R O H I B I T I O N AGAINST ISSUANCE O F M U N I C I P A L P E R M I T S
;
W e s t g ^ ^ ^ i t y i r i i a y withhold business licenses, permits for kennels, or permits for any alteration, r e p a i r e r
gOTsWctionp^^SSglto.any existing or new structures or signs on the property, or any permits pertaining to tbeMse
j ^ J i e ^ e l o p m e n t pflthe realproperty or the structure. The City may withhold permits until a Notice of Complianceihas
beenSssued bytheiDirecton *The City may not withhold permits which are necessary to obtain a Notice of Compliance
ofctwhich are necessawgtfcorrect serious health and safety violations.
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t$p-108.
CANCELLATION OF RECORDED NOTICE OF VIOLATION
The Director or Responsible Person shall record the Notice of Compliance with the County Recorder's Office.
'Recordation ofthe Notice of Compliance shall have the affect of canceling the recorded Notice of Violation.
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PAR3K2- ADMINISTRATIVE CIVIL PENALTIES
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19
>0
»1

WS&ttfe
P R O C E D U R E S F O R ASSESSING CIVIL P E N A L T I E S
|
faJlfSSB^sponsible Person fails to bring a violation into compliance within 10 days of service of the Notice
gg^gggiion, civil penalties shall be owed to the City for each and every subsequent day of violation.
(b) Civiljpenalties are assessed and owing immediately for any violation of the W.V.C.M.C. or applicable
s
M^cM^^^MPPlM£^u^aVriov
notice.

2

10-3-20L
AUTHORITY
(a) Any person violating any provision of the W.V.C.M.C. or applicable state code may be subject to the
assessment of civil penalties for each violation.
(b) Eacfcand every day a violation of any provision of the W. V.C.MC. or applicable state code exists is subject
to the^assessment of civil penalties.
(c) Civllrpenalties can not be assessed when a criminal case has been filed as fines will be assessed with the
criminal case.
(d) Interegt^shali be assessed per City policy on all outstanding civil penalties balances until the case has been
paid injfuil.
(e) Civiijpenalties for violations of any provision of the W.V.C.M.C. or applicable state codes shall be assessed
pursuantfto thejCityTee-schedule or as ordered by the Administrative Code Enforcement Hearing Officer. The
ma?dmuin rate shall be $1000.per violation per day.

3
4
5
6
7
8
9
0
1
2
3
4
5
6
7
8
9
0

jp3Fg|@.
DETERMINATION O F CIVIL PENALTIES
(a) Civil penalties,shall be assessed per violation per day pursuant to the City fee schedule.
|
(b) CiyjLpenalties* shall continue to accrue until the violation(s) has been brought into compliance with
P ^ ^ l G / o ^ ^ ^ b l e state code.
10-3-204.
MODIFICATION OF CIVIL PENALTIES
( a ) ^ j ^ p : o m p l e t i o n of the Notice of Violation or Administrative Enforcement Order, the Administrative Code
E n S ^ ^ t n e n t H^airig^Qfficer may modify the civil penalties on a finding of good cause.
:
(b) Ciglijperialties may be waived or modified by the Hearing Officer if there is a finding of good cause based
oji the^ResponsibJe Person 0 s claim of non-conforming use or conditional use and:
h the City's need to verify the claim; or
2^;&he*Responsible Person's filing of an application for either use before expiration of the date to
corre(|i
WMWSFAILURE T O PAY PENALTIES
>
The failure of any^person to pay civil penalties assessed within the specified time may result in the Director
pursuing any legal remedy to collect the civil penalties as provided in the law.

1
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PART 3 - ABATEMENT OF VIOLATION
3
4
5
6
7

10-3-301.
AUTHORITY TO ABATE
The Directonis authorized to enter upon any property or premises to abate the violation of W.V.C.M.C/and
applicable state code: The Director is authorized to assess all costs for the abatement to the Responsible Person and use
any remedy available underthe law to collectthe costs, [f additional abatements,are,necessary within two years, treble
costs may be assessed against the Responsible Person(.s) for the actual abatement
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10-3-302.
PROCEDURES FOR ABATEMENT
(a) Once-the procedures set forth; in this Title have been completed, the violation may be abated by City
personnel or by,a;])rivate contractor acting under the direction of the City.
(b) City personnel or a private contractor may enter upon private property in a reasonable manner to abate the
ordinance violation as specified in the Notice of Violation or Administrative Code Enforcement Order.
(c)If the Responsible Person abates the violation before the City performs the actual-abatement pursuant to a
Notice of Violation or Administrative Code Enforcement Order, the Director may still assess all costs incurred by the
City against the Jlesponsible Person.
(d) When the abatement is completed, a report describing the work performed and an itemized account of the
total abatementicosts shall be prepared by the Director. The report shall contain the names and addresses of the
Responsible Persons of each parcel, the tax parcel number and a legal description of the property.
(e) The Director shall serve the Notice of Costs and the Itemized Bill of Costs by registered mail to the last
known address to the Responsible Person(s). The Notice shall demand full payment within twenty (20) days to the City
Treasurer.
(f) The'Director^shall schedule a n Itemized Bill for Costs hearing if requested in writing by any or all
Responsible Persons.
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PART 4- COSTS
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10-3-401.
DECLARATION OFJPURPOSE
|
(a) ^B^^Siincil^mds
there is ameed to recover costs incurr d by Enforcement Officials and other*Gity
personnel who spendiconsiderable time inspecting and reinspecting properties throughout West Valley in an effort to
ensure complianc^withthe W.V.C.M.C. orapplicabie state Codes.
(b) The}Cpuncil;further finds the assessment of costs is an appropriate method to recover expenses incurred
for actual costs o^abatiug violations, reinspection fees, filing fees, attorn >y fees, hearing officer fees, title search, and
any additional actual costs incurred by the City for each individual case. The assessment and collection of costs shall
not preclude the imposition, of any administrative or judicial, civil penalties or fines for violations of the W.V.C.M.C.
or applicable state Codes.
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10-3-402.
AUTHORITY
(a) Whenever actual costs are incurred by the City on a propert} to obtain compliance with provisions of the
W.V.C.M.C. and applicable state Codes, theDirector may assess costs against the Responsible Person.
(b) Once^Noticeiof Violation has been issued, the property will be inspected one time. Any additional
4
inspections.shall/be?subject to reinspection fees pursuant to the City fee schedule.
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10-3-403.
NOTIFICATION OF ASSESSMENT OF REINSPECTION FEES
(a) Notification of reinspection fees shall be provided on the Notice of Violation served to the Responsible
Person(s).
(b) Reinspection fees assessed or collected pursuant to this Part shall not be included in any other costs
assessed.
(c) The failure of any Responsible Person to receive notice of the reinspection fees shall not affect the validity
of any other fees .imposed under this Part.
16
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I3SI1P1^

^^PProTIMELYPAYCOSTS

The'fallure&fWjlperson to pay assessed costs by^thedeaidline specifieciFihfthe invoice shall result in a late fee
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BrtMMS-ADMTNISraiagWE FEES
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WQBB&
PHWINISTRATIVE FEES
The Director; onCode Enforcement Hearing Officer is authorized to assess administrative fees for costs
uicungdfin.the^administratipn of this program such as, investigation of violations, preparation for hearings, hearings,
aridthfecol lection process.

PART 6- INJUNCTIONS
\^Mh

CIVIL VIOLATIONS - INJUNCTIONS
In addition to anyrother remedy provided under the W.V:CM.C. or state code, including criminal prosecution
onadministrativeTemedies^ any provision of the W. V.C.M.C. may be enforced by injunction issued in the Third District
Gouitaipon a-suit*brpught by West Valley City.
PART 7- PERFORMANCE BONDS
Iliillf
PERFORMANCE BOND
^ | | ^ p U t ' o f any„>"notice, order, or action, the Administrative Code Enforcement Hearing Officer has the
a^th6^ryltore^lire|Resppnsible Persons topost a performance bond toiensure compliance with the W.V.C.MJG.,
applicable state,Codes. or any judicial action.
(b) If the Responsible Person fails to comply with the notice^ order, or action, the bond will be forfeited toihe
i S M M ^ l i i i y & p K * 1 to offset^tHeotheroutstand^^s-andfees associated to the case.
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l ^ p ^ ^ l ^ V E R Y OF CODE E N F O ^ W E ^ P ^ I ^ T I E S AND COSTS
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PA-RT^r-CODE--ENFORCEMENT TAX LIENS
30-4-101.
DECLARATION OF PURPOSE
10-4JT02.
PROCEDURES FOR TAX LIENS WITHOUT A JUDGMENT
|p-4^i03.
PROCEDURES FOR TAX LIENS WITH A JUDGME^
UM3p4..
CANCELLATION OF CODE ENFORCEMENT TAX:JSIEN

7
8
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PART/2 - WRIT OF EXECUTION
1P^20,L
RECOVERY OF COSTS BY WRIT OF EXECUTION

1
2

PART3- WRITOF;GARNISHMENT
CO^Hg^
" RECOVERY OF COSTS BY WRIT OF GARNISHMENT
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memipmmmmLON
OF FUNDS COLLECTED UNDER THE ADMINISTRATIVE CODE ENFORCEMENT
HEA^NGTROGRAM
HHjggj.
ABATEMENT SUPERFUND
WSSS*1
REPAYMENT TO ABATEMENT SUPERFUND
03
iOH^ CODE^ENFORGEMENTADMINISTRATIVE FEES AND COSTS FUND
iOd^m.
AfcLOGATIONOFCIVn/PENALTIES
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PART 1 - CODE4ENEQRGEMENT TAX LIENS
3
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10-4-101.
DECLARATION OF PURPOSE
The Council^findsvthat recordation^of Code Enforcement TaxiLiens-^llkassist in^the collection dffcivil
penalties, administrative costs, and administrative fees assessed by the Administrative Code Enforcement Hearing
Program or judicial orders. The Council further finds that collection of ci\ il penalties, costs and fees assessed for Code
enforcement violations is important in deterring future violations and maintaining,the integrity of the City's Code
enforcement system. The procedures established in this Part shall be used to complement existing administrative.or
judicial remedies which may be pursued to address violations of the W.V4C:M.C.or applicable state Codes.
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10-4-102.
PROCEDURES FORTAX LIENS WITHOUT A JUDGMENT
(a) Once the City .has abated aproperty for weeds, garbage, refuse, or unsightly or deleterious objects or
structures, the Director shall record a Code Enforcement Tax Lien against any real property owned by the Responsible
Person(s).
(b) The Director Shall provide to the Responsible Persona written notice informing him or her that a Code
Enforcement Tax Lien is being recorded for the amount of actual costs of abatement. Payment shall be due within
twenty (20) calendar days from the date of mailing.
(c)The Director shall serve the Notice of Code Enforcement Tax Lien by any one of the methods of service
set forth in Section 10-1-201 of this Title.
(d) Three copies of the Itemized Statement of Expenses incurred in the removal and destruction of the
violations shall be filed with the County Treasurer within 10 days after completion of the work of removing the violations.
(e) The failure of any person with a financial interest in the property to actually receive the notice of the lien
shall Jiot affect the^alidity,of the lien or any proceedings taken to collect the outstanding costs of abatement.
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10-4303
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PROCEDURES FOR TAX LIENS WITH A JUDGMENT

Once a judgment .has been obtained from the appropriate court assessing costs against the/Responsible
Persoh(s), the Directonmay record a Code Enforcement Tax Lien against any real property owned by the Responsible

W38*

eaajGEELATiON O F C O D E E N F O R C E M E N T T A X L I E N
Once paymentdnrrall is received for the outstanding civil penalti .:ss and^oslsjor the amount is deemed satisfied
pursuant to a subsequent administrative or judicial order, the Director . hall either record a Notice of Satisfaction of
Judgment or provide the properly owner or financial institution with the INotice of Satisfaction of Judgment so they can
record this notice with the County Recorder's office. The Notice of Satisfaction of Judgment shall include the same
information as provided for in the original Code Enforcement Tax Lien. Such Notice of Satisfaction of Judgment shall
cancel the Code Enforcement Tax Lien.

39
40

PART 2 - WRIT OF EXECUTION
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10-4-201
RECOVERY OF COSTS BY WRIT OF EXECUTION
After obtaining a judgment, die Director may collect the obligation by use of all appropriate legal means. This
may include the jexecjition oirpersonal properly owned by,the Responsible Person by filing a writ with the applicable
court
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PART 3 - WRIT OF GARNISHMENT
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10-4-301.
RECOVERY OF COSTS BY WRIT OF GARNISHMENT
After obtaining a judgment, the Director may collect the obligation by use of all appropriate legal means. This
18
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|gae^to^^g^^g^aychecl«^fin^cial accounts, andpther income^oriinancial assets by filing a writ with
flml^flicablecourj."
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pigKING PRQqWBI
WSKSSfc
amTPEl^NT'SUPERFUND
j
arhere^s;herebx*established a revolving fund to be known as the Abatement Superfund to defray costs of
administrative andjudicial abatements. Therfund shall be reimbursed by collectionfromthe property or property owner
as specified in thisptle andJby the courts...The Director shall establish accounting procedures to ensure proper account
idejfjlfication, credit and collection. This fund may be operated and used in conjunction with procedures ordered or
authorized under the abatement provision of this Title.
$3BB&?-V
J P P A ¥ J V P N T T O ABATEMENT SUPERFUND
c All monies recovered from the sale or transfer of property or by payment for the actual abatement costs shall
B8£paid7to the CitylTreasurer who shall credit the appropriate amount to the Abatement Superfund.

10-4-403.
CODE ENFORCEMENT ADMINISTRATIVE FEES AND COST FUND
Administrative Fees and Administrative Costs, except for actual abatement costs, collected pursuant to this Part
shallfT3e;depositedin;the CodeEnforcement>Administrative Fees and Costs Fund as established by the Director for the
enhancement of the City's code enforcement efforts and to reimburse City Departments for investigative costs and costs
associated with^thefliearing process. Fees-and Costs deposited in this fund shall ^appropriated and allocated in a
^iitoendeterminedb^the.Director. The,City< Auditor shall establish accounting procedures to ensure proper account

i^M^^^^^tion.
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©ivibgenalties collected pursuant to this Part shall be deposited in the General Fund of the City. Civil penalties
depo'sItedSn Msffund shall be appropriated and allocated in a manner determined by the City Manager and the City
gouncil." Thepi^^urJitpjgshall establish^accounting procedures to ensure proper account identification, credit and
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j&rasaespsnoN O F CIVIL

PENALTIES

Section 3.
Severability. If any provision of this ordinance is declared to be invalid by
a court of competent jurisdiction, the remainder shall not be affected thereby.
Section 4.
as required by law.

Effective Date. This ordinance shall take effect immediately upon posting

PASSED and APPROVED this tfB
^ -

day of ULfAfrmMAS

WEST VALLEY CITY
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